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Appellant was a resident of Northern Ireland.
Motivated by a perceived need to "take a stand"” in order
to protect his famly, mainly fromthe I RA, he voluntarily
joined the INLA, a para-mlitary terrorist group dedicated
to the political union of Uster and the Irish Republic.
Appel lant, who had been detailed to guard innocent
host ages, secured their escape when he | earned that they
were to be executed. This action was notivated by his

consci ence.



The police eventually let slip to an I NLA nmenber
t hat one of their own had assisted the escape. The | NLA,
who had suspected appell ant, confined and tortured hi mand
sentenced him to death following a court-martial by a
kangaroo court. Appellant escaped fromthe |INLA, sought
police protection and was charged for his part in the
host age i nci dent. The INLA, in a pre-enptive nove to
prevent appellant’'s providi ng evidence to the police about
| NLA nenbers and their activities, took his wfe and

chil dren host age.

Appel lant pleaded guilty to the offence of
forci bl e confinement and was sentenced to three years in
jail. He did not give evidence agai nst the | NLA and never
admtted publicly to having released the hostages.
Towards the end of his prison sentence, appell ant sought
t he assi stance of the prison chaplain for protection from
| NLA nmenbers. The chaplain, wth the assistance of
police, obtained a Republic of |Ireland passport for

appellant and airline tickets to Canada.

Appel lant arrived in Toronto in Decenber 1985 and
sought adm ssion to Canada as a visitor. He becane the
subject of aninquiry in May, 1986, and cl ai med Conventi on
refugee status citing a fear of persecuti on because of his

menbership in a particular social group (the INLA). The



M nister of Enployment and Immgration determ ned that
appel l ant was not a Convention refugee and, as a result,
appellant filed an application for redeterm nation of his
claim before the Immgration Appeal Board. The Board
all owed the redeterm nation and found appellant to be a
Convention refugee. The Federal Court of Appeal granted
the Attorney General of Canada's application under s. 28
of the Federal Court Act to set aside the decision and

referred the matter back to the Board for reconsi deration.

At issue before this Court were: (1) whether the
el ement of state conplicity is required to establish a
refugee claim and the nature of the "unw | lingness" or
"inability" of a claimant to seek the protection of his
or her hone state; (2) the neaning of "particular soci al
group”; (3) the nature of persecution for political
opi nion and whether desertion from a politico-mlitary
organi zation for reasons of consci ence may properly ground
a claim based on that ground; (4) whether s. 15 of the
Charter was applicable; and (5) in cases of nultiple
nationality, whether the claimnt nust establish want of

protection in all states of citizenship.

Hel d: The appeal should be all owed.



I nternational refugee | aw was fornul ated to serve
as a back-up to the protection owed a national by his or
her state. It was neant to conme into play only in
situations where that protection is unavail able, and then
only in certain situations. The international conmmunity
intended that persecuted individuals be required to
approach their honme state for protection before the

responsibility of other states becones engaged.

"Persecution” includes situations where the state
is not in strictness an acconplice to the persecution but
is sinply unable to protect its citizens. The dichotony
between "unable” and "unwilling" has becone sonewhat
blurred. The inquiry as to whether a clainmant neets the
"Convention refugee" definition nmust focus on whether
there is a "well-founded fear”, which the claimnt nust
first establish, and all that follows nust be "by reason
of" that fear. Two categories, both requiring the
claimant to be outside his or her state of nationality by
reason of that fear, exist. The first requires that the
claimant be unable to avail him or herself of that
state's protection. It originally related only to
statel ess persons, but can now include those refused
passports or other protections by their state of
nationality. The second requires that the clainmnt be

unwi I ling to avail him or herself of his or her state's



protection by reason of that fear. Neither category of
the "Convention refugee" definition, however, requires

that the state have been involved in the persecution

The test as to whether a state is unable to
protect a national is bipartite: (1) the claimnt nust
subj ectively fear persecution; and (2) this fear nust be
wel | -founded i n an obj ective sense. The cl ai mant need not
literally approach the state unless it is objectively
unreasonable for him or her not to have sought the
protection of the home authorities. The Board, if the
claimant's fear has been established, is entitled to
presune that persecution will be likely and that the fear
is well-founded if there 1is an absence of state
protection. The presunption goes to the heart of the
inquiry, which is whether there is a |ikelihood of
persecution. The persecution nust be real -- the
presunpti on cannot be built on fictional events -- but the
wel | - f oundedness of the fears can be established through

t he use of such a presunption

The presunption was of sone inportance to the
Board in this case. It found that the appellant was a
credible witness and therefore accepted that he had a
| egitimate fear of persecution. Sincelreland s inability

to protect was established through evidence that state



agents had admtted their ineffectiveness, the Board was
then able to presune the well-foundedness of appellant's

f ears.

The claimant nust provide clear and convincing
confirmation of a state's inability to protect absent an
adm ssion by the national's state of its inability to
protect that national. Except in situations of conplete
breakdown of the state apparatus, it should be assunmed
that the state is capable of protecting a claimant. This
presunption, while it increases the burden on the
cl ai mant, does not render illusory Canada's provision of
a haven for refugees. It reinforces the wunderlying
rationale of international protection as a surrogate,
comng into play where no alternative remains to the

cl ai mant .

In distilling the contents of the head of
"particul ar social group", account should be taken of the
general underlying themes of the defence of human rights
and anti-discrimnation that form the basis for the
international refugee protection initiative. A good
working rule for the nmeaning of "particul ar social group”
provi des that this basis of persecution consists of three
categories: (1) groups defined by an i nnate, unchangeabl e

characteristic; (2) groups whose nenbers voluntarily



associate for reasons so fundamental to their human
dignity that they should not be forced to forsake the
association; and (3) groups associated by a fornmer
voluntary status, wunalterable due to its historica

per manence.

Exclusions on the basis of crimnality have been
carefully drafted in the Immgration Act to avoid the
adm ssion of claimants who my pose a threat to the
Canadi an governnment or to the lives or property of the
residents of Canada. These provisions specifically give
the Mnister of Enploynent and Immgration enough
flexibility to reassess the desirability of permtting
entry to a claimant with a past crim nal record, where the
M nister is convinced that rehabilitation has occurred.
This denonstrates that Parlianment has not opted to treat
a crimnal past as a reason to be estopped from obtai ning
refugee status. The scope of the term"particul ar soci al
group"” accordingly did not need to be interpreted narrowy
to accommodate norality and crimnality concerns. Such
a bl anket exclusion is nore appropriately to be avoi ded
in the face of an explicit, conprehensive structure for
the assessnent of these potentially inadmssible

cl ai mant s.



Appellant did not neet the definition of
"Convention refugee" wth respect to his fear of
persecution at the hands of the INLA upon his return to
Northern Irel and. The group of INLA nmenbers is not a
"particular social group”. Its nmenbership is neither
characterized by an innate characteristic nor is it an
unchangeabl e historical fact. |Its objective of obtaining
specific political goals by any neans, incl uding viol ence,
cannot be said to be so fundanental to the human dignity
of its nmenbers that it constitutes a "particular social
group”. In any event, appellant's fear was not based on
hi s menber shi p. Rat her, he felt threatened because of
what he did as an individual. H s nenbership in the I NLA
pl aced himin the circunmstances that led to his fear, but
the fear itself was based on his action, not on his

affiliation.

Aclaimant is not required to identify the reasons
for the persecution. The exam ner nust deci de whet her the
Convention definition is net; usually there will be nore

t han one applicabl e ground.

Political opinion can generally be interpreted to
be any opinion on any matter in which the machinery of
state, governnent, and policy may be engaged. The

political opinion at issue need not have been expressed
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outright. Oten the claimant is not even given the
opportunity to articulate his or her beliefs; often they
are inmputed to the claimant fromhis or her actions. The
political opinion ascribed to the claimnt and for which
he or she fears persecution need not necessarily conform
to the claimant's true beliefs. The exam nation of the
ci rcunmst ances shoul d be approached from the perspective
of the persecutor, since that is the perspective that is
determ native in inciting the persecution. Simlar

consi derations apply to other bases of persecution

Appellant's fear of being killed by the INLA
should he return to Northern Ireland, stemed initially
fromthe group's threat of executing the death sentence
i nposed by its court-martial. The act for which appel |l ant
was so puni shed was his assistance in the escape of the
host ages he was guardi ng. From this act, a political
opinionrelated to the proper limts to neans used for the
achi evenment of political change can be i nputed. To
appellant, who believed that the killing of innocent
people to achieve political change is wunacceptable,
setting the hostages free was the only option that
accorded with his conscience. The persecution appell ant
fears stemmed fromhis political opinion as manifested by

this act.
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G ven that the relevant aspects of the majority
deci sion were found to be incorrect for other reasons,
recourse to s. 15 of the Charter wth respect to
"particular social group"™ and state conplicity was

unnecessary.

Appel I ant conceded dual nationality -- Irish and
British. The burden of proof, including a show ng of
wel | -founded fear of persecutionin all countries of which
the claimant is a national, lies with appellant and not

the M nister.

The Board nust i nvestigate whether the claimant is
unable or unwilling to avail him or herself of the
protection of each and every country of nationality. Any
home state protection is a claimant's sole option when
avail able since international refugee protection is to
serve as "surrogate" shelter comng into play only upon
failure of national support. The inability of a state of
nationality to protect can be established where the
cl ai mant has actual | y approached t he state and been deni ed
protection. VWere, as in the case of appellant, the
second state has not actually been approached by the
claimant, that state should be presuned capable of
protecting its nationals. An underlying premse of this

presunption is that citizenship carries with it certain
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basi ¢ consequences, such as the right to gain entry to the
country at any tine. Deni al of admttance to the hone
territory can anount to a refusal of protection. Here,
evi dence, al beit not expert opinion, was |l ed to establish
that British legislation enabled the British Governnent
to prohibit a national frombeing in, or entering, G eat
Britain, if the national had been connected with terrorism
with regard to Northern Ireland. The applicability of
this presunption and its rebuttal depended on the
particular circunstances of this case and was to be

determ ned by the Board.
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/lLa Forest J.//
The judgnment of the Court was delivered by

LA FOREST J. -- This case raises, for the first tinme
in this Court, several fundanental issues respecting the
definition of a "Convention refugee” in s. 2(1) of the

| nm gration Act, 1976, S.C. 1976-77, c. 52, which reads:

2.

"Convention refugee" neans any person who, by reason
of a well-founded fear of persecution for reasons
of race, religion, nationality, nmenbership in a
particul ar social group or political opinion,

(a) is outside the country of his nationality
and is unable or, by reason of such fear, is
unw I ling to avail hinself of the protection of
t hat country, or

(b) not having a country of nationality, is
outside the country of his forner habitual
residence and is unable or, by reason of such
fear, is unwilling to return to that country
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This definition was revi sed sonewhat by S.C. 1988, c. 35,
s. 1 (RS C, 1985 <c. 28 (4th Supp.), s. 1(2)), to its
current version in the Inmmgration Act, R S.C., 1985, c.
| -2:
2. (1)
"Convention refugee" neans any person who
(a) by reason of a well-founded fear of
persecution for reasons of race, religion,

nationality, nmenbership in a particul ar soci al
group or political opinion,

(i) is outside
the country of the person's nationality and
is unable or, by reason of that fear, is
unwi I ling to avail hinself of the protection

of that country, or

(1i1) not having a country of nationality, is
outside the country of the person's forner
habi tual residence and is wunable or, by
reason of that fear, is unwilling to return
to that country, and

(b) has not ceased to be a Convention refugee
by virtue of subsection (2),

but does not include any person to whom the
Convention does not apply pursuant to section E

or F of Article 1 thereof, which sections are set
out in the schedule to this Act;

The questions raised are the extent to which a claimnt's
"wel | -founded fear of persecution” nust emanate fromthe
state fromwhich the claimnt flees, as well as the scope
of the enunerated grounds of persecution, particularly
"menbership in a particular social group” and "political

opi ni on".



Fact s

The appellant, Patrick Francis Ward, was born in
Northern Ireland in 1955. He joined the Irish National
Li beration Arnmy (INLA) in 1983 as a volunteer. War d
described the INLA as a ruthless para-mlitary
organi zation nore violent than the Irish Republican Arny
(IT1RA), wth a mlitary-like hierarchy and strict
di scipline. Before joining as a volunteer, he had | oose
connections with the INLA in that he had synpathies for
their cause. I ndeed, Ward had been convicted of the
of fences of possession of firearnms, conspiracy to convey
things unlawful ly into Northern Ireland, and contri buting
to acts of terrorism He testified that with the constant
turmoil in Northern Ireland, people were forced to "take
a stand” to protect their |oved ones and that his joining
the I NLA stemmed in part froma desire to protect hinself

and his famly, mainly fromthe IRA

Ward's first task as a nenber of the INLA was to
assi st in guarding two of the organi zation's hostages at
a farm house in the Republic of Ireland. One day after
Ward's guard duties commenced, the |INLA ordered the
host ages executed. He wanted no part in the execution of
t hese i nnocent hostages, and underwent what he descri bed

as a "predicanment of noral conscience". As a result, he
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resolved to release the hostages and succeeded in doing

so without revealing hinself to the I NLA

Some tinme later, the police let slip to an |INLA
menber that one of their own had assisted the hostages in
their escape. The I NLA suspected Ward, and he was
confined and tortured. Al t hough he never admtted his
role in the escape, Ward was court-martialled by a
kangaroo court and sentenced to death. However, he
managed to escape and sought police protection. The
police in turn charged him for his part in the hostage
i ncident, based on finding his fingerprints at the farm

where the hostages had been hel d.

Ward expressed concern to the police about his wife
and children. The police checked on them only to
di scover that they had been taken hostage by the INLA in
a pre-enptive nove to prevent the claimnt from "turning
supergrass”, the colloquial term for providing evidence

to the police about I NLA nenbers and their activities.

Ward pleaded guilty to the offence of forcible
confinenment and was sentenced to three years in jail. He
did not "turn supergrass"”; nor did he ever admt publicly
to having rel eased the hostages. Towards the end of his

prison sentence, Ward sought the assi stance of the prison
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chaplain for protection fromINLA nenbers. The chapl ain,
with the assistance of police, obtained a Republic of
| rel and passport for Ward and airline tickets to Canada.
Ward arrived in Toronto in Decenber 1985 and sought
adm ssion to Canada as a visitor. He becane the subject
of an inquiry in May 1986 and cl ai ned Convention refugee
st at us. His claim was based on a fear of persecution
because of his nmenbership in a particular social group,
nanely the | NLA The Mnister of Enploynent and
| mm gration determned that Ward was not a Convention
refugee and, as a result, he filed an application for
redeterm nation of his claimbefore the Inm grati on Appeal
Board. The Board allowed the redeterm nation and found

Ward to be a Convention refugee.

The respondent, the Attorney General of Canada,
brought an application under s. 28 of the Federal Court
Act, R S.C. 1970 (2nd Supp.), c. 10, to review and set
aside the decision of the Board. This application was
granted by the Federal Court of Appeal, which set aside
t he decision and referred the matter back to the Board for

reconsi derati on.

Judgnent s
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| nm gration Appeal Board (1988), 9 Imm L.R (2d) 48 (K
J. Arkin for the Board)

The Board approached the case on the basis that two
issues fell to be decided pertaining to the definition of
a "Convention refugee": whet her the definition
contenpl ates a cl ai mant whose country of nationality is

unable to protect him adequately, and whether the

definition requires state conplicity in the persecution
of the claimant. On the latter question, the Board found
t he authorities inconclusive but ruled that the definition
does not necessarily contenplate state conplicity in the
persecution of a claimant, and, at p. 59, that "the
state's being unable to offer effective protection is

sufficient".

Turning to the first issue, the Board, at p. 59,
found the requirement that the claimnt be unable or
unw I ling to avail hinmself of the protection of his hone
state was "inextricably intertwined" with the state's
inability to offer effective protection. Mor eover, the
Board reasoned as follows, at p. 59, on the |ink between

persecution and protection:

Fear of persecution and |ack of protection are
also interrelated elenents. Persecut ed persons
clearly do not enjoy the protection of their country
of origin and evidence of the [ ack of protection may
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create a presunption as to the |likelihood of
persecution and to the wel|-foundedness of any fear.

As such, the Board concluded as follows, at p. 60:

In view of the basic nature of the test inposed by
the definition of Convention refugee, i.e., whether
or not the applicant has a well-founded fear of
persecution for one of the enunerated reasons, it is
reasonabl e, even necessary, to consider the state's

ability to provide adequate protection to the
applicant: to the extent that the state is unable
to protect the individual, the applicant will have

good reason to fear persecution. The reason for the
state's inability to provide adequate protection from
persecution seens irrelevant. The question in any
such case then becones whether or not there exists
"adequate" protection. [Enphasis in original.]

On the key question of the state's ability to protect
Ward, the Board, at p. 54, found Ward to be a "conpletely
credible witness". It accepted that his I[ife would be in
danger if he were required to return to Northern Irel and
because of the death sentence passed by the INLA and the
t hreat he posed to that organi zation's security. Although
Irish police had offered Ward protection, such protection

woul d not be effective.

The Board turned its mnd to the question of Ward's
nationality, a question of inmediate relevance given the
proviso in the statutory definition that a refugee

cl ai mant be unable or unwilling to avail hinmself of the
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protection of "the country of [his] nationality”". On this

point, the Board found as follows, at p. 54:

Clearly, the evidence established that the clai mant
is a citizen of Ireland, both Northern Ireland and
the Republic of Ireland. However, no evidence was
presented to the Board to establish that the cl ai mant
is also a citizen of the United Kingdom In
response to questions put to him in cross-
exam nation, the claimant testified that as a citizen
of Northern Ireland, he is entitled to live in
Britain unless he is excluded under theProtection of
Terrorism Act of the United Ki ngdom whereunder anyone
with terrorist connections can be refused entry to
British mainland. Wil e the respondent questioned
t he reasonabl eness of the claimant's fear of the I NLA
were he to return to Britain, the respondent did not
establish either the claimant's right to live in
Britain or the claimant's right to citizenship in the
Uni ted Kingdom Accordingly, the Board finds the
claimant's country of nationality to be Northern
I reland and the Republic of Irel and.

However, in a footnote to its reasons, at p. 55, the Board

went on to note the foll ow ng:

I n

Had t he Board concl uded that the clai mant was al so
a national of the United Kingdom the Board would
have made a finding that the claimant's |ife woul d be
in danger fromthe INLA if he was returned to the
Uni t ed Ki ngdom

the result, the Board determ ned that Ward was a

Conventi on refugee.

Federal Court of Appeal , [1990] 2 F.C. 667
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On appeal to the Federal Court of Appeal, the
Attorney General advanced three basic argunents: t he
Board failed to <consider whether the INLA was a
"particular social group” within the terms of s. 2(1) of
the Act; the Board erred in finding that there was no
requi renent of state conplicity in "persecution”; and it
erred in finding that Ward's only countries of nationality
were Northern Ireland and the Republic of Ireland. Uie
J.A., witing for hinself and Marceau J. A., found that the
Board had erred on the first and third of these points.
MacCGuigan J.A. held that the Board had erred only with

respect to the third issue.

On the first question, Uie J.A reasoned that
persecution for reasons of social group nmenbership can
occur only when the group's activities are perceived to
be a possi bl e danger to the governnent. He stated, at p.

677:

The |INLA activities are clearly contrary to the
interests of the government of Northern Ireland and
of the United Kingdom But nere nenbership does not,
of itself, substantiate a claimto refugee status.
A fortiori, menbership does not substantiate a claim
to refugee status based upon a fear arising fromacts
commtted by a nmenber of the group contrary to the
interests of the group , which group interests are
t hemsel ves contrary to the well-being of the state.
[ Enphasis in original.]
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In other words, if the claimant's fear arose fromwthin
the group itself and not the state, it cannot provide the
basis of a claim of persecution. Uie J.A was not
persuaded that Ward, who feared persecution from the
organi zation to which he belonged, was entitled to the
protection afforded bona fide refugees who neet all the
elements in the definition of Convention refugee. The
fact that he was a nenber who had acted contrary to the
interests of the INLA did not bring him within the
definition. Uie J.A remarked, at p. 678, that "[i]f
such a view were to be taken anyone who dissents on
anything could be said to be a nenber of a particular
social group", a proposition he considered absurd. He
rejected the argunent that any group engaged in politica
activity would fall wunder the definition of a social
group. Such an approach, he reasoned, would render the
"political opinion" segnent of the "Convention refugee”

definition redundant.

I n di ssent, MacCGui gan J. A. opined that there could be
no serious argunent that the INLA is not literally a
particul ar social group sinceits nenbers (at p. 689) "are
united in a stable association with conmon purposes”. He
did not agree that "social group” nust be deened to
exclude terrorists. However, even conceding this point,

he noted that Ward had abandoned the group because of its
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terrorismand that the social group here at issue included
menbers and fornmer nenbers of the |NLA The group's
general commtnent to terrorismdid not, in his view, nean
t hat Ward, as an individual, was unable to term nate his
adherence to it. For MacCGuigan J.A., the "true gravanmen”
of Ward's fear of persecution sprang from his nmenbership
in the organi zation, rather than fromhis m sbehavi our as
a menber, since the INLA's notivation in sentencing him
to death was, at least in part, to prevent future
di scl osures about the activities of the group. He further
noted that a determnation that Ward was a Convention
refugee would not automatically entitle himto remain in
Canada, as he would still be subject to the exceptions in
s. 19 of the Act relating to previous convictions,

espi onage or subversion

On the second i ssue, the need for state conplicity in
persecution, Uie J.A appears to have decided that such
state conplicity is a prerequisite for "persecution” under
the Act. In support of this, he turned to the
requi rements of the definition that a cl ai mant be "unabl e”
or "unwilling" to seek the assistance of his hone state.
Uie J.A found that being "unable"” to avail oneself of
the protection of his national state neant, at p. 680,
"quite literally that the clai mant cannot, because of his

physical inability to do so, even seek out the protection
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of his state. These inply circunstances over which he has
no control and is not a concept applicable in facts of
this case.” On the "unw llingness" branch of the test,

Uie J.A made the followi ng remarks, at p. 680:

If a claimant is "unwilling"” to avail hinmself of the
protection of his country of nationality, it is
inplicit fromthat fact that his unw | lingness stens

fromhis belief that the State and its authorities,
cannot protect himfromthose he fears will persecute
him That inability may arise because the State and
its authorities are either thenselves the direct
perpetrators of the feared acts of persecution,
assi st actively those who do them or sinply turn a
blind eye to the activities which the claimant fears.
VWiile there may well be other manifestations of it,
t hese possibilities clearly denonstrate that for the
claimant to be unwilling to avail hinmself of the
protection of his country of nationality, to provide
the foundation for a claimto be a refugee he nust
establish that the State cannot protect himfromthe
persecution he fears arising, in this case, fromhis
former nmenbership in the INLA i.e., he nust
establish that what he fears is in fact persecution
as that term is statutorily and jurisprudentially

under st ood. On that basis the involvement of the
State is sine qua non where unwillingness to avail
hi msel f of the protection is the fact. [Enphasis in
original.]

Uie J.A found that the Board had confused the
determ nati on of persecution and ineffective protection.
He al so rejected the Board' s finding that evidence of the
| ack of protection may create a presunption regardi ng the
I'i keli hood of persecution and the well-foundedness of any

f ear.
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MacGui gan J. A. rejected the contention that the Board
erred inits definition of persecution. 1In his view, the
wording of s. 2(1)( a) of the Act does not necessarily
inport state conplicity. While agreeing that "is unable"”
probably neans literally unable, he found no reason to
[imt the sense of "is unwilling" to a single neaning.

He stated, at pp. 697-98:

In sum | believe that taking into account (1) the
literal text of the statute, (2) the absence of any
deci si ve Canadi an precedents, and (3) the wei ght of
international authority, the Board's interpretation
of the statutory definition is the preferable one.
No doubt this construction will nmake eligible for
adm ssion to Canada claimants from strife-torn
countries whose problens arise, not from their
nom nal governnments, but from wvarious warring
factions, but | cannot think that this is contrary to
"Canada's international |l egal obligations wth
respect to refugees and . . . its humanitarian
tradition with respect to the displaced and the
per secut ed".

In his view, then, persecution need not emanate fromthe

state.

The third argument of the Attorney General, we saw,
was that the Board erred in holding that no evidence had
been presented to establish that Ward was a citizen of the
United Kingdom as well as of Northern Ireland and the
Republic of Ireland. Ward replied that while Northern

Ireland was part of the United Kingdom he did not have
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an unrestricted right to live anywhere in the United
Ki ngdom as a result of the Prevention of Terrorism
(Tenmporary Provisions) Act 1984, 1984 (U.K.), c. 8, under
which he could be refused adm ssion because of his
terrorist activities. On this question Uie J.A cited,
at p. 685, the second paragraph of Art. 1(A)(2) of the
Convention, which, while "not binding upon us since it has
not been incorporated into Canadian law, . . . persuasive
as formng a logical construction of the Convention
refugee definition". Uie J.A held, at p. 683, that "if
it is found that he has nmore than one country of
nationality the claimant is obliged to establish his
unwi | i ngness to avail hinself of the protection of each
of his <countries of nationality before he can be
considered to be a Convention refugee" (enphasis in
original). In this respect, Uie J.A remarked, at p.

685:

.. . |1 am of the opinion that a refugee clai mant
must establish that he is unable or unwilling to
avail hinself of all of his countries of nationality.
It is the nationality of the claimnt which is of
prime inmportance. The right to live in his country
of nationality becones rel evant only in the di scharge

of the onus on himof proving that he IS unable to
avail hinself of the country of which he has
established he is a national. [ Enphasis in

original.]
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Not only did the Board fail to address the issue, he
stated, at p. 685: "it conpounded the error because it
perceived that it was the Crown which had the onus of
establishing “either the claimant's right to live in
Britain or the claimant's right to citizenship in the
United Kingdom ." Urie J.A noted that s. 8(1) of the
Act states that the burden of proof for a person seeking
to enter Canada rests on that person. On this point,
MacCui gan J. A. was largely in agreenment with the majority.
Al three judges were of the view that the issue of
whet her Ward coul d avail hinmself of the protection of the
United Kingdom should be returned to the Board for

det er mi nati on.

| ssues

| propose to approach the issues raised by the

parties in the follow ng order:

A.  Persecution and State Conplicity

(a) Is the element of state conplicity, either
t hrough direct persecution, collusion with the
persecuting agents, or wlful blindness to the
actions of the persecuting agents, a requisite

element in establishing a refugee claimnt's
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"unwi | I i ngness” to avail him or herself of the

protection of his or her country of nationality?

(b) Is a claimnt considered "unable" to avai
him or herself of the protection of the state
only in those circunstances where he or she is

physically unable to seek out this protection?

Membership in a Particular Social G oup

(a) What is the neaning of the phrase,
"particular social group"”, as wused in the
definition of Convention refugee in s. 2(1) of

the Inmgration Act, 1976.

(b) Is there any basis for the exclusion of sone
kinds of social groups as a result of their
obj ectives or the unlawful nethods enployed by

their menbers?

Political Opinion

Whet her desertion or dissension froma politico-

mlitary organization for reasons of conscience

may properly ground a claim to be a Convention
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refugee on the basis of a well-founded fear of

persecution for reasons of political opinion.

D. Section 15 of the Canadi an Charter of Ri ghts and

Fr eedons

VWhet her the interpretati on of "Convention refugee”
by the majority of the Federal Court of Appeal is

consistent with s. 15 of the Charter.

E. Double Nationality

Wher e evi dence establi shes that a refugee cl ai mant
has nore than one country of nationality, does
t he cl ai mant have the burden of establishing that
he or she is unwilling or unable to avail him or
herself of the protection of each country of
nationality, pursuant to the definition of

"Convention refugee"?

Anal ysi s

At the outset, it is useful to explore the rationale
underlying the international refugee protection regine,
for this permeates the interpretation of the various terns

requiring exam nation. I nternational refugee |aw was
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formulated to serve as a back-up to the protection one
expects from the state of which an individual is a
nati onal . It was nmeant to come into play only in
situations when that protection is unavail able, and then
only in certain situations. The international conmmunity
intended that persecuted individuals be required to
approach their honme state for protection before the
responsibility of other states becones engaged. For this
reason, Janes Hathaway refers to the refugee schene as
"surrogate or substitute protection", activated only upon
failure of national protection; see The Law of Refugee
Status (1991), at p. 135. Wth this in mnd, | shall now
turn to the particular elenents of the definition of

"Convention refugee" that we are call ed upon to interpret.

A.  Persecution and State Conplicity

The persecution alleged by the appellant enanates
fromnon-state actors, the I NLA, the Governnent of Irel and
isinno way involved init. This case, then, raises the
guestion whether state involvenent is a prerequisite to
"persecution” under the definition of "Convention refugee”
in the Act. The precise issues are phrased differently
by the parties, but can be sunmarized in the follow ng
fashion. First, is there arequirenent that "persecution”

emanate fromthe state? Second, does it matter whether
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the claimis based on the "unable" or "unw I ling" branch
of the definition? In my view, the answer to both these
guestions is no. A third issue is the test for
establishing a "well-founded fear of persecution” under

t he Act.

The respondent Attorney General, while arguing that
state conplicity is a prerequisite to persecution
conceded that a state's inability to protect its citizens
frompersecutionis sufficient state conplicity to satisfy
t he Convention definition. She al so conceded that the
Gover nment of Irel and was unabl e to protect the appell ant.
As such, the respondent confined her argunent to the fact
that the appellant did not establish before the tribuna
that the United Kingdom was simlarly unable to protect
hi m On the second issue, she maintained that when a
cl ai mant asserts that he or sheis "unwilling" to seek the
protection of his or her home state, he or she nust also
establish that the reason for such unwillingness is state
conmplicity (which, it is conceded, can be extended to the
state's inability to protect). The respondent also
contended that there is no such prerequisite for state
complicity when the refugee asserts that he or she is
"unabl e” to seek the protection of his or her hone state.
The appellant argued that the definition of persecution

must be "neutral", wth no requirenent for state



- 36 -

conplicity. Further, he also accepted that there is a

di stinction between "unable” and "unwilling”, but that a
claimant's unwi |l ingness can relate back to persecution
neutrally defined. The unw llingness, when conbined with

the inability of the claimant's state to protect him or

her fromthe persecution, will ground a refugee claim

When one considers the argunents of the appell ant and
respondent, it becones apparent that their positions are
in reality alnost congruent, differing only as to the
point at which the inability of the state to protect
becones a necessary ingredient of the definition. The
real difference between the parties is on the question of
the appellant's unwillingness to return to Geat Britain
as well as Ireland, a matter that is discussed |ater as

a separate issue.

The intervener Council for Refugees agrees that the
Convention definition does require a claimnt to
denonstrate an inability by his or her state to protect
from non-governnental acts of persecution. It contends
that this is inherent in the definition rather than a
question arising from the term "unw lling". It argues
that "unable"” and "unwilling"” refer only to the refugee
claimant's situation outside the country, vis-a-vis the

consular officials of his or her hone country.
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The United Nations Hi gh Comm ssioner for Refugees
intervened to argue that the distinction between "unabl e"
and "unwilling" is irrelevant to this appeal, that there
is no requirenent for state conplicity in the definition,

and that the proper focus should be on whether the

claimant, because of the state's inability to protect, is
"unable"” or "unwilling”" to seek the protection of the
authorities in his or her home state. The High

Commi ssi oner al so endorses the position of the Board that
the absence of protection may <create a sufficient
evidentiary basis for a presunption of a well-founded fear
by the claimant. For its part, the Board intervened to
argue  agai nst any state conplicity requi renent,
maintaining instead that the interpretation of the
"Convention refugee" definition should be flexible enough
to allow the Board to respond on a case by case basis,
given the variety of conditions in the contenporary world

that give rise to refugee novenents.

In sum the parties, includingthe respondent, appear
to be unaninmous in concluding that the court bel ow was
wong to suggest that the claimant's fear nust emanate
fromthe state. As well, there is substantial agreenent
that a state's inability to protect is an integral
conmponent of the notion of a Convention refugee, although

the parties differ as to the point in the analysis at
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whi ch such conponent is injected into the definition.

find that the consensus reached by the parties is
substantially correct. As will be apparent, the majority
of the court below would appear to be isolated in its
views on state conplicity. The mpjority placed undue
enphasis on the distinction between "unwlling" and

"unable" in this case.

It is perhaps useful to begin by returning to the

text in question:

2. (1)

"Convention refugee" neans any person who, by reason
of a well-founded fear of persecution for reasons
of race, religion, nationality, nmenbership in a
particul ar social group or political opinion,

(a) is outside the country of his nationality
and is unable or, by reason of such fear, is
unw |l ling to avail hinself of the protection of
t hat country, or

(b) not having a country of nationality, is
outside the country of his forner habitual

residence and is unable or, by reason of such
fear, is unwilling to return to that country

The section appears to focus the inquiry on whether there
is a "well-founded fear". This is the first point the
cl ai mant nust establish. Al that follows nust be "by
reason of" that fear. The first category requires the

claimant to be outside the country of nationality by
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reason of that fear and unable to avail him or herself
of its protection. The second requires that the clai mant
be both outside the country of nationality and unwilling
to avail him or herself of its protection, by reason of
that fear. Thus, regardl ess of the category under which
the claimant falls, the focus is on establishing whether
the fear is "well-founded". It is at this stage that the
state's inability to protect should be considered. The
test is in part objective; if a state is able to protect
the claimant, then his or her fear is not, objectively
speaki ng, well-founded. Beyond this point, | see nothing
in the text that requires the state to be conplicit in,

or be the source of, the persecution in question

State Complicity

My conclusion that state conplicity in persecutionis
not a pre-requisite to a valid refugee claimis reinforced
by an exam nation of the history of the provision, the
prevailing authorities, and academi c commentary. On the
first point, the parties argue that there is no evidence
in the drafting history, the Travaux préparatoires ,
suggesting that persecution was linked to state action.
The draft proposed by the United States del egate nentions
only the om ssion of "person[s] who |leave. . . or ha[ve]

left [their] country of nationality or of former habitua
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resi dence for reasons of purely personal conveni ence" from
the definition of "Convention refugee"; see UN doc.
E/ AC. 32/L.4 (January 18, 1950), paragraph B., at p. 3.
The revised draft proposed by the United Ki ngdom di d not
qualify the word "persecution” in any way, though it did
meke reference to state authorities in requiring that the
cl ai mant "does not wish to return to that country for good
and sufficient reason or is not allowed by the authorities
of that country to return there"; see UN doc.
E/ AC. 32/L.2/Rev. 1 (January 19, 1950). The om ssion of
a reference to state action does not tell us nuch,
however. The question was apparently never di scussed, and
the text does not reveal that any link to state action is

required.

VWi le the drafting history of the Convention may not
go far in justifying the exclusion of state conmplicity
from the interpretation of "Convention refugee", other
sources provide nore convincing support. A much-cited
guide on this question is paragraph 65 of the UNHCR
Handbook on Procedures and Criteria for Determ ning
Ref ugee Status ("UNHCR Handbook"). Vile not formally
binding on signatory states, the Handbook has been
endorsed by the states which are nenbers of the Executive

Commttee of the UNHCR, including Canada, and has been
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relied upon by the courts of signatory states. Paragraph

65 of the UNHCR Handbook reads:

65. Persecutionis normally related to action by the
authorities of a country. It may also emanate from
sections of the population that do not respect the
standards established by the laws of the country
concer ned. A case in point my be religious
i ntol erance, anmounting to persecution, in a country
ot herwi se secul ar, but where sizeable fractions of
t he popul ation do not respect the religious beliefs
of their neighbours. Where serious discrimnatory or
other offensive acts are commtted by the |ocal
popul ace, they can be considered as persecution if
they are knowingly tolerated by the authorities, or
if the authorities refuse, or prove unable, to offer
effective protection. [Enphasis added.]

The position reflected in the UNHCR Handbook, therefore,
is that acts by private citizens, when conbined with state

inability to protect, constitute "persecution”

The absence of a state conplicity requirenment has
al so been endorsed by academ cs; see Job van der Veen
"Does Persecution by FellowCitizens in Certain Regions
of a State Fall Wthin the Definition of “~Persecution' in
t he Convention Relating to the Status of Refugees of 19517
Some Comments Based on Dutch Judicial Decisions"” (1980),
11 Netherlands Y.B. Intl. L. 167, at p. 172; J. Hat haway,
supra, at p. 127; GQuy S. Goodwi n-G I, The Refugee in
I nternational Law (1983), at p. 42; Patricia Hyndman, "The

1951 Convention Definition of Refugee: An Appraisal with
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Particular Reference to the Case of Sri Lankan Tam |
Applicants” (1987), 9 Hum Rts. Q 49, at p. 67; Dougl as
Gross, "The Right of Asylum Under United States Law'
(1980), 80 Colum L. Rev. 1125, at p. 1139; Atle G ahl -
Madsen, The Status of Refugees in International Law

(1966), at p. 191.

Canadi an deci sions refl ect the grow ng consensus t hat
state conplicity is not necessary. Two recent cases in
the Federal Court of Appeal should be noted. First, in
Raj udeen v. M nister of Enploynent and | nmgration(1984),
55 N.R 129, the court seens to suggest that a state's
inability to protect is a sub-set of state conplicity.
The case involved a refugee claimant from Sri Lanka, who
was persecuted by other citizens because of his religious
convictions. The police were largely indifferent to this
persecution. Heald J.A., witing for the magjority, found
t hat persecution need not be at the hands of state agents.
As for "unwllingness”, he found that the police
indifference justified the claimant's reluctance to seek
their protection. Stone J.A. concurred, stating at p.

135:

Qoviously, an individual cannot be considered a
"Convention refugee" only because he has suffered in
his honeland from the outrageous behaviour of his
fellow citizens. To ny mnd, in order to satisfy
the definition the persecution conplained of mnust
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have been committed or been condoned by the state
itself and consi st either of conduct directed by the
state toward the individual or in it know ngly
tolerating the behaviour of private citizens, or
refusing or being unable to protect the individual
from such behavi our.

As | understand him Stone J. A argues that there nust be
state conplicity, but that concept is broadly defined to
include a state's inability to protect its citizen from

private persecution

The facts of the second case, Surujpal v. Mnister of
Enpl oyment and | mm gration (1985), 60 N R 73, are
somewhat simlar. There the claimants clainmed to have
been persecuted by non-state agents because they were
menbers of the opposition. They sought assistance from
the police, and were refused. In an oral judgnent,
MacCui gan J.A. stressed the "police conplicity” in the
persecution. The majority in the present case sei zed upon
this phrase as evidence that the proper test is state
i nvol vement in the persecution. However, MacGuigan J. A
observed that his statenent in Surujpal was made in the
context of the facts before him and he appears to suggest
that he was not attenpting to elucidate a test, but was
sinmply describing the conduct in that case. For him
"state conplicity" also appears to be sufficiently broad

to enconpass the state's inability to protect.
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This approach is confirmed by the court's recent
judgrment in Zalzali v. Canada (M nister of Enploynent and
| mmigration), [1991] 3 F.C. 605, where Décary J.A. bases
his reasons on the inability of the state to protect. 1In
doi ng so, Décary J.A endorsed the position articul ated
i n paragraph 65 of the UNHCR Handbook. | shall canvass

this decision in nore detail |ater.

The jurisprudence in the United States, which is al so
a party to the Convention, al so supports the
interpretation that "a well-founded fear of persecution”
i ncl udes the acti ons of non-governnental persecutors where
the state cannot or will not protect the claimnt from
t hose actions. In McMwul l en v. | mm gration and
Naturalization Service, 658 F.2d 1312 (9th Cir. 1981), at
p. 1315, the Court of Appeal interpreted "likelihood of
persecution” in the context of decidi ng whet her a deserter
fromthe Provisional | RA was deportable. The court found
the concept to include "[p]ersecution by the governnent
or by a group which the governnent is unable to control™
This principle was reiterated inArtiga Turcios v. I.N S.,
829 F.2d 720 (9th Cr. 1987), at p. 723; Arteaga V.
I.N.S., 836 F.2d 1227 (9th Cir. 1988), at p. 1231; and
Estrada- Posadas v. I.N.S. , 924 F.2d 916 (9th Cir. 1991),
at p. 9109.
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The international community was neant to be a forum
of second resort for the persecuted, a "surrogate",
approachable wupon failure of |ocal protection. The
rati onal e upon which international refugee law rests is
not sinply the need to give shelter to those persecuted
by the state, but, nore widely, to provide refuge to those
whose hone state cannot or does not afford themprotection
frompersecution. The former is, of course, conprised in
the latter, but the drafters of the Convention had the
|atter, wider purpose in mnd. The state's inability to
protect the individual from persecution founded on one of
the enunmerated grounds constitutes failure of |[|oca

protection.

|, therefore, conclude that persecution under the
Convention includes situations where the state is not in
strictness an acconplice to the persecution, but is sinply

unable to protect its citizens.

Unabl e/ Unwi | i ng

| now turn to the second question. | would agree
with the court below that "unable" and "unw | ling" have
different meanings, which are fairly apparent on their
face. One can say that "unable" nmeans physically or

literally unable, and that "unwilling" sinmply means that
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protection fromthe state is not wanted for sone reason,
t hough not inpossible. This would, at first sight, seem
to be a clear distinction, but as we shall see it has

become sonewhat bl urred.

There is sonme evidence fromtheTravaux préparatoires
on the devel opnent of the distinction between the two
concepts. The Report of the First Ad Hoc Conmttee on
St atel essness and Related Problens, February 17, 1950
(UN Doc. FE 1618 and Corr. 1), contained a draft
Convention which included a definition of "refugee" that
was conceptually simlar to the current definition.
However, the draft version Ilinked "unwilling" wth
claimants who were entitled to seek the protection of
their state, whereas "unabl e" was used in connection with
statel ess individuals. The Conm ttee conmented as foll ows

(at p. 415 of the Travaux préparatoires):

The Committee agreed that for the purposes of this
sub-paragraph . . . and therefore for the draft
convention as a whole, "unable" refers primarily to
statel ess refugees, but includes also refugees
possessing a nationality who are refused passports or
ot her protection by their own gover nnment .
"Unw | ling" refers to refugees who refuse to accept
the protection of the governnent of their
nationality.

This has generally been taken as creating a distinction

between refugees with a nationality and those who are
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statel ess; see Goodwn-G |1, supra, at p. 25, n. 23. But
when the definition was revised to its current form
"unabl e" was used in connection with both nationals and
statel ess persons. The Board argues that this revision
denmonstrates that the term "unable" can apply to those
with a nationality, and that the distinction between
"unabl e" and "unwi | I'i ng" has beconme blurred. Indeed, this
argunment is supported by the comrentary in the UNHCR

Handbook, paragraphs 98- 100:

98. Being unable to avail hinmself of such protection
inplies circunstances that are beyond the will of the
person concerned. There may, for exanple, be a state
of war, civil war or other grave disturbance, which
prevents the country of nationality from extending
protection or makes such protection ineffective.
Protection by the country of nationality may also
have been denied to the applicant. Such denial of
protection may confirmor strengthen the applicant's
fear of persecution, and may indeed be an el enment of
persecution.

99. What constitutes a refusal of protection nust be
determ ned according to the circunstances of the
case. If it appears that the applicant has been
deni ed services (e.g., refusal of a national passport
or extension of its validity, or denial of adm ttance
to the home territory) normally accorded to his co-
nati onal s, this may constitute a refusal of
protection within the definition.

100. The termunwilling refers to refugees who refuse
to accept the protection of the Governnent of the

country of their nationality. It is qualified by the
phrase "owing to such fear". VWere a person is
willing to avail hinself of the protection of his
home country, such wllingness would normally be

inconpatible with a claim that he is outside that
country "owing to wel |l -founded fear of persecution”

Whenever the protection of the country of nationality
is available, and there is no ground based on well -
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founded fear for refusing it, the person concernedis
not in need of international protection and is not a
refugee. [Enphasis in original.]

This woul d appear to be an entirely reasonabl e readi ng of
the current definition. Wth respect to "unable", it
woul d appear that physical or literal inpossibility isone
means of triggering the definition, but it is not theonly
way. Thus ineffective state protection is enconpassed
wi thin the concept of "unable" and "unwilling", and | am
left with the conclusion that the appellant here could
have pursued his claimunder either category. As such,
the distinctions made in the court below were really of

no great inportance for the purposes of this case.

The mpjority in the court below, although somewhat
uncl ear on the point, appeared to suggest that "unable"
requires no state conplicity, but that "unw | ling" does.
This dichotony is not, in ny view, supported by text of
the section or the relevant authorities. As MacCui gan
J.A. noted in dissent, the distinction begs the real
guestion of what state conplicity neans. As we have seen,
all parties agree at a mninmum that state conplicity
enconpasses an inability to protect. Thus, even if the
Court of Appeal's di chotony were supportable, it woul d not

precl ude the appellant's refugee claim
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The Court of Appeal again considered the dichotomny in
Zal zal i V. Canada (M nister of Empl oynent and
| nm gration), supra. That case involved a Lebanese
national claimng fear of persecution from one of the
various warring mlitias in that country. Hi s persecutors
wer e thus not agents of the state. Nonethel ess, the Court
of Appeal ruled that he fell within the definition of a
"refugee". The court there accepted the di chotony bet ween
"unabl e” and "unwilling” as used in its judgnment in the
present case and concluded that state conplicity was a
sine qua non of persecution only under the latter term
The court further found that the claimnt was "unable"” to
seek the protection of the Lebanese governnent, as that
government had quite literally ceased to exist during

Lebanon's civil war.

Décary J.A., witing for the court, concluded at p.
611 that there can be persecution within the neaning of
the Act where there is no formof gquilt, conmplicity or
participation by the state. Hi s conclusions are largely
stated in the context of the "unable" branch of the
definition, in deference to its judgnent in the present
case. However, there are hints in his reasons that he
would be willing to apply the sanme analysis to the
"unwi | I'ing" branch of the section. He notes that Court

of Appeal's reasons in the present case should be applied
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"wth the utnost caution", and his conclusions on state
conplicity are stated initially without reference to the
di chot onmy between "unwi | i ng" and "unabl e". |ndeed, nuch

of his reasoning is not grounded in the dichotony.

Décary J. A. draws on a variety of sources to concl ude
that persecution can arise fromone's fellow nationals,
when the governnent is wunable to protect the victim
agai nst what they are doing. I am persuaded by the
reasoning of these authorities that there 1is no

requi renment for state conplicity in the Act.

The Council for Refugees and the Board argued,
convincingly in ny view, that there is sinply no need for
a judicial gloss of the neaning of "unwlling" and
"unabl e". As the Council argued, there is a clear
di stinction between the state's being unable to protect
its citizens while they are situated in that state (which
is considered in the "fear of persecution" analysis) and

the individual 's being "unable" to avail him or herself

of that protection, which refers to the relationship

bet ween the individual and the state outside the country.

Whet her the claimant is "unwilling" or "unable"” to
avail him or herself of the protection of a country of

nationality, state conplicity in the persecution is
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irrelevant. The distinction between these two branches
of the "Convention refugee" definition resides in the
party's precluding resort to state protection: in the
case of "inability", protectionis denied to the claimant,
wher eas when the claimant is "unwlling”, he or she opts
not to approach the state by reason of his or her fear on
an enunerated basis. In either case, the state's
involvement in the persecution is not a necessary
consideration. This factor is relevant, rather, in the

determ nati on of whether a fear of persecution exists.

Test for Determ ning Fear of Persecution

In the court below, Urie J.A appears to have taken
greatest exception to the linkages made by the Board
bet ween various concepts inherent in the definition.
Speci fically, t he Board i nked t he claimant's
unwi | lingness to the state's inability to protect, and
tied the fornmer concept to the well-foundedness of the
fear of persecution. These appear to be unobjectionable
propositions. The problem for Uie J.A arose fromthe
Board's conclusion that a | ack of state protection creates

a presunption of persecution and well-foundedness of the

claimant's fears. Al t hough not cited, the Board's
expression of this presunption is taken al nost verbatim

fromGodw n-G1lI, supra, at p. 38.



- 52 -

Uie J.A appears to have concluded that the Board
erred by making sonme sort of algebraic |ink between the
vari ous propositions advanced, thereby engaging in a
process of circular reasoning. In his view, the Board
devel oped a causative rel ationship between the claimant's
unwi | I'i ngness and persecution, by |inking both concepts
to the issue of whether the claimant's fear is well-
founded. However, in Zalzali Décary J. A had occasion to
coment on his colleague's concerns, at p. 610, as

foll ows:

In Ward, at 680, Uie, J.A, said it was inportant
to avoid confusing "the determ nation of persecution
and ineffective protection” and that "the two
concepts nmust be addr essed and satisfied
i ndependently"” but, if | understand his concl usion
correctly, as indicated at p. 681, he was anxious to
avoid as a matter of fact having one (ineffective
protection) serve as a presunption in favour of the
ot her (persecution). | do not think he neant to say
that these two concepts could not be interconnected
for the purposes of interpreting the definition of a
refugee in | aw In ny view, to accurately define
what a refugee is it is inportant to exam ne the
wording as a whole and interpret the whole in |ight
of its conponent parts.

Wth respect to both Décary and Urie JJ. A, it is not
clear to ne that the Board purported to make an al gebraic
link, at least in the causative sense that Uie J.A

percei ves.



- 53 -

It is clear that the Iynch-pin of the analysisis the
state's inability to protect: it is a crucial elenent in
determ ni ng whether the claimant's fear is well-founded,
and thereby the objective reasonabl eness of his or her
unw | ingness to seek the protection of his or her state
of nationality. Goodwi n-G I |l's statenent, the apparent
source of the Board' s proposition, reads as follows, at

p. 38:

Fear of persecution and |ack of protection are
thensel ves interrelated el enents. The persecuted
clearly do not enjoy the protection of their country
of origin, while evidence of the |ack of protection
on either the internal or external |evel my create
a presunption as to thelikelihood of persecution and
to the well-foundedness of any fear. [ Enphasi s
added. ]

Havi ng establi shed that the clai mant has a fear, the Board
is, inny view, entitled to presune that persecution wl|l

be likely, and the fear well -founded, if there is an

absence of state protection. The presunption goes to the
heart of the inquiry, which is whether there is a
i kel i hood of persecution. But | see nothing wong with
this, if the Board is satisfied that thereis alegitimte
fear, and an established inability of the state to assuage
t hose fears through effective protection. The presunption
is not a great |eap. Having established the existence of

a fear and a state's inability to assuage those fears, it
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is not assumng too nuch to say that the fear is well-
founded. O course, the persecution nmust be real -- the
presunpti on cannot be built on fictional events -- but the

wel | -f oundedness of the fears can be established through

t he use of such a presunption

In this case, the presunption was apparently of sone
i nportance to the Board. It found the appellant to be a
credi ble witness, thus accepting that he had a legitimte
fear of persecution. Sincelreland s inability to protect
was established through evidence that state agents had
admtted their ineffectiveness, the Board was then able
to presunme the well-foundedness of the claimant's fears.
In my view, this approach is correct and suffices for a

finding of fear of persecution in this case.

More generally, what exactly nust a claimant do to
establish fear of persecution? As has been alluded to
above, the test is bipartite: (1) the claimnt nust
subj ectively fear persecution; and (2) this fear nust be
wel | -founded in an objective sense. This test was
articulated and applied by Heald J. AL in Rajudeen, supra,
at p. 134:

The subj ective conponent relates to the exi stence of
the fear of persecution in the m nd of the refugee.
The obj ective conmponent requires that the refugee's
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fear be evaluated objectively to determne if there
is avalid basis for that fear

See al so M nister of Enploynent and Immgration v.
Satiacum (1989), 99 NR 171 (F.C. A ), at p. 173. 1In the
present case, the only real issue is the objective test.
The Board here found Ward to be credible in his testinony,
thus establishing the subjective branch. The issue is

whet her the fear is objectively justifiable.

Does the plaintiff first have to seek the protection

of the state, when he is claimng under the "unw lling"
branch in cases of state inability to protect? The

| mm gration Appeal Board has found that, where there is
no proof of state conplicity, the nere appearance of state
ineffectiveness will not suffice to ground a claim As

Prof essor Hat haway, supra, puts it, at p. 130:

Qbvi ously, there cannot be said to be a failure of
state protection where a governnment has not been
gi ven an opportunity to respond to a formof harmin
circunstances where protection m ght reasonably have
been forthcom ng

A refugee may establish a well-founded fear of
persecution when the official authorities are not
persecuting himif they refuse or are unable to
of fer hi madequate protection fromhis persecutors
.o however, he nust show that he sought their
protection when he is convinced, as he is in the
case at bar, that the official authorities --
when accessible -- had no involvenment -- direct
or indirect, official or wunofficial -- in the
persecution against him ( José Maria da Silva
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Moreira, Immgration Appeal Board Decision T86-
10370, April 8, 1987, at 4, per V. Fatsis.)

This is not true in all cases. Most states would be
willing to attenpt to protect when an objective assessnent
established that they are not able to do this effectively.
Moreover, it wuld seem to defeat the purpose of
international protection if a claimnt would be required
torisk his or her life seeking ineffective protection of

a state, nerely to denonstrate that ineffectiveness.

Li ke Hat haway, | prefer to fornmulate this aspect of
the test for fear of persecution as follows: only in
situations in which state protection "m ght reasonably
have been forthcomng”, will the claimant's failure to
approach the state for protection defeat his claim Put
anot her way, the claimant will not nmeet the definition of
"Convention refugee” where it is objectively unreasonabl e
for the claimnt not to have sought the protection of his
home authorities; otherwise, +the claimnt need not

literally approach the state.

The issue that arises, then, is how, in a practica
sense, a claimant makes proof of a state's inability to
protect its nationals as well as the reasonabl e nature of

the claimant's refusal actually to seek out this
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protection. On the facts of this case, proof on this
poi nt was unnecessary, as representatives of the state
authorities conceded their inability to protect Ward.
Where such an adm ssion is not avail able, however, clear
and convincing confirmation of a state's inability to
protect nust be provided. For exanple, a claimnt m ght
advance testinony of simlarly situated individuals |et
down by the state protection arrangenent or the claimant's
testinmony of past personal incidents in which state
protection did not materialize. Absent sonme evidence, the
claimshould fail, as nations should be presuned capabl e
of protecting their citizens. Security of nationals is,
after all, the essence of sovereignty. Absent a situation
of conplete breakdown of state apparatus, such as that
recogni zed in Lebanon in Zalzali, it should be assuned

that the state is capable of protecting a clai mant.

The Federal Court of Appeal's disposition inSatiacum
may best be explained as exenplifying such a case of
presunption of a state's ability to protect and of
obj ective unreasonability in the claimant's failure to
avail hinself of this protection. In that case, an
American Indian chief who was convicted of federal
crimnal charges fled to Canada before sentencing.
Arrested in Canada a year later, he clainmed refugee

status. The persecution he alleged to have feared was a
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risk tohislifeif incarcerated in a federal prison. The
Federal Court of Appeal found that Satiacum s fear did not
neet the objective conponent of the test for fear of
persecution, as it nust be presuned that the United States
judicial systemis effective in affording a citizen just

treatment. The court stated, at p. 176:

In the absence of excepti onal circunst ances
established by the claimant, it seens to nme that in
a Convention refugee hearing, as in an extradition
heari ng, Canadi an tri bunal s have to assune a fair and
i ndependent judicial process in the foreign country.
In the case of a nondenocratic State, contrary
evidence mght be readily forthcomng, but in
relation to a denocracy like the United States
contrary evidence mght have to go to the extent of
substantially inpeaching, for exanple, the jury
selection process in the relevant part of the
country, or the independence or fair-mndedness of
the judiciary itself.

Al though this presunption increases the burden on the

claimant, it does not render illusory Canada's provision
of a haven for refugees. The presunption serves to
reinforce the wunderlying rationale of internationa

protection as a surrogate, comng into play where no
alternative remains to the claimant. Refugee clainms were
never neant to allow a claimant to seek out better
protection than that from which he or she benefits

al ready.
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In sunmmary, | find that state conplicity is not a
necessary conponent of persecution, either wunder the
"unwi Il ling" or under the "unable" branch of the
definition. A subjective fear of persecution conbined
with state inability to protect the claimnt creates a
presunption that the fear is well-founded. The danger
that this presunption will operate too broadly is tenpered
by a requirenment that clear and convincing proof of a
state's inability to protect nust be advanced. I
recogni ze that these conclusions broaden the range of
potentially successful refugee clains beyond those
involving feared persecution at the hands of the
claimant's nom nal governnent. As long as this
persecution is directed at the claimnt on the basis of
one of the enunerated grounds, | do not think the identity
of the feared perpetrator of the persecution renoves these
cases fromthe scope of Canada's international obligations
in this area. On this note, | now turn to a

consi deration of these enunerated grounds.

B. Menbership in a Particular Social G oup

Section 2(1) of the Act limts the grounds for a
Convention refugee's wel |l -founded fear of persecution to
five possibilities: "race, religion, nationality,

menbership in a particular social group or political
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opi ni on". The appellant justifies his claim to
Conventi on refugee status on the basis of his well-founded
fear of persecution at the hands of the INLA, should he
return to Northern Ireland, by reason of his nenbership
in a particular social group, i.e., the INLA. The first
issue to be addressed, therefore, is the scope of
"particular social group” and whether this enunerated

basi s of persecution enbraces |INLA nenbers.

Attenpts at defining the range of the category of
"particul ar social group” inthis case were not nade unti |
reaching the Federal Court of Appeal. The | nm gration
Appeal Board did not broach the issue, seem ngly assum ng
that the INLA did indeed constitute a particul ar soci al
gr oup. In the Court of Appeal, the mpjority adopted a
very narrow definition, at p. 674, excluding "groups who
by acts of terrorismseek to pronote their ainms, in this
case the overthrow of the duly constituted authority".
MacGui gan J. A, on the other hand, delineated the reach
of this category |oosely, at p. 689, including within it
any "stable association with common purposes”. In ny
opi nion, the proper scope of "particular social group”
lies in between these two extremes, but would still

exclude fromits anmbit Ward's nenbership in the | NLA
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Canadi an jurisprudence in which "particular social
group” is interpreted has, until very recently, been quite
sparse; the cases that did deal with this notion were
usual |y handl ed on their own particular facts and | acked
gui dance with respect to a nore general interpretation of
the category: see Astudillo v. Mnister of Enploynent and
I m gration (1979), 31 NR 121 (F.C A), Arrechea
Gonzal ez v. Mnister of Enploynent and Inmm gration(1991),
F.C. A A-899-90, Ahmed v. Mnister of Enploynment and
| nm gration (1990), F.C A A-215-90, Lai v. Canada
(M nister of Enploynent and | mm gration) (1989), 8 Imm
L. R 245, Gsorio Cruz v. Mnister of Enploynent and
| m gration (1988), 1.A B.D. M8-20043X, Nal l'iah wv.
M ni ster of Enploynent and Inmgration (1987), |.A B.D.
MB4- 1642, Escoto v. M nister of Enploynent and I mm gration
(1987), 1.A B.D. T87-9024X, Incirciyan v. Mnister of
Enpl oynent and I mmgration (1987), |1.A B.D. M387-1541X/ MB7-
1248 and Bal areso . M nister of Enploynent and
| nm gration (1985), |1.A B.D. M 83-1542. Recently, the
Federal Court of Appeal has begun to articulate a test
whi ch attenpts to achieve a m ddl e ground between the two
posi tions advanced by the majority and the mnority in the
Court of Appeal in the present case: see Cheung .
M ni ster of Enploynent and Immgration, [1993] F.C.J. No.
309 (QL.), Appeal No. A-785-91 (F.C. A ) and Mayers v.

Canada (M nister of Enploynent and | nm gration) (1992),
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97 D.L.R (4th) 729. | shall address these two decisions
in sone detail below. International and foreign sources
are al so of considerable significance in the study of the
meani ng of "particular social group” and specifically in
eval uating the test proposed recently by the Federal Court
of Appeal . An exam nation of the Canadian and foreign
doctrine and jurisprudence reveals three advocated

appr oaches:

(1) A very wide definition, simlar to that adopted
by MacGui gan J. A., pursuant to which the cl ass serves
as a safety net to prevent any possible gap in the

ot her four categories;

(2) A narrower definition that confines its scope by
means of sonme appropriate |imting nechanism
recogni zing that this class is not neant to enconpass

all groups; and

(3) An even narrower definition, paralleling that
formul ated by the mapjority of the Federal Court of
Appeal , that responds to concerns about norality and
crimnality by excluding terrorists, crimnals and

the 1ike.
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| shall consider each of these suggested definitions in

turn.

"Particul ar Social Goup" as Safety Net

The broad definition of "particular social group”
conprising basically any alliance of individuals with a
common obj ective, is nost forcefully advocated by Arthur
C. Helton, Director of the Political AsylumProject of the
Lawyers Conm ttee for International Human Rights. In his
article, "Persecution on Account of Menbership in a Soci al
Group As a Basis for Refugee Status" (1983), 15 Col um
Hum Rts. L. Rev. 39, at p. 45, Helton sets out his view

of the scope of this category in these terns:

The intent of the framers of the Refugee Convention
was not to redress prior persecution of social
groups, but rather to save individuals from future
injustice. The "social group" category was neant to
be a catch-all which could include all the bases for
and types of persecution which an i magi nati ve despot
m ght conjure up.

| si Foighel refers to this category as a "safety net"”

"[T] his category”, he states, "was to include also race
and ethnicity and, furthernore, was to operate as a kind
of conprehensive provision for the categories of persons
who had a legitimte clai mupon being considered refugees

inthe international sense, although they were not clearly
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included in the categories specifically nentioned". See
| si Foighel, "The Legal Status of the Boat-People", 48
Nordi sk Tidsskrift for International Relations 217, at pp.
222-23. This interpretation essentially characterizes an
associ ation of people as a "particular social group”
merely by virtue of their common victimzation as the

obj ects of persecution.

Thi s wi de approach has been pronoted by several other
witers in the field. Guy Goodwin-Gll, in The Refugee
in International Law , supra, at p. 30, describes as
essential to the definition "the factor of shared
interests, values, or background -- a conbination of
matters of choice with other matters over which nmenbers
of the group have no control"”. Goodwin-G 1|l goes so far
SO as to enunerate as relevant uniting characteristics,
in addition to ethnic, cultural and linguistic origin,
education and fam |y background, the factors of econom c
activity, shared val ues, outl ook and aspirations. Daniel
Conpton, in "Asylum for Persecuted Social G oups: A
Cl osed Door Left Slightly Ajar -- Sanchez-Trujillo v. INS,
801 F.2d 1571 (9th Cir. 1986)" (1987), 62 Wash. L. Rev.
913, at p. 923, delimts the broad range of "particular
soci al group" as "a recogni zed grouping within a society,
a group t hat shares sonme comon experience".

Occasionally, it is true, these witers appear to qualify
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their approach sonmewhat by referring to "legitinmte"
groups or "invidious" persecution. But their essential
theme remai ns that as | ong as sonme common t hread bi nds the
set of individuals together, whether on the basis of
background, habits or status, the requirenment that the
f eared persecution be based on nenmbership in a particular

social group is net.

The proponents of this expansive view rely on the
genesi s of the category of "particular social group”. It
was suggested as a last-mnute expansion of the
Convention's definition of "refugee" by the Swedish

del egate (A/CONF. 2/ SR. 3, at p. 14):

M . PETREN ( Sweden)

In the first place, experience had shown that
certain refugees had been persecuted because they
bel onged to particular social groups. The draft
Conventi on made no provision for such cases, and one

designed to <cover them should accordingly be
i ncl uded.

The proponents of the |iberal approach justify their
position by seizing upon this limted discussion of the
addi tion's background. G ahl-Madsen, supra, at p. 219,
justifies his wde definition, for exanple, on the basis

of the intent of the franers. He asserts:
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The reason "“nenbership of a particular social group

was added by the Conference of Plenipotentiaries as
[sic] an afterthought. Many cases falling under this
termare also covered by the terns di scussed above,
but the notion of “social group' is of broader
application than the conbined notions of racial,
ethnic, and religious groups, and in order to stop a
possi bl e gap, the Conference felt that it woul d be as
wel | to nmention this reason for persecution
explicitly.

O hers nmake the sane point; see Maureen G aves, "From
Definition to Exploration: Social G oups and Political
AsylumEligibility" (1989), 26 San Diego L. Rev. 739, at

pp. 747-49; Conpton, supra, at pp. 925-26.

In my view, the supporters of the w de definition
exaggerate the inplications of the intention of the
framers. The fact that this class was added to enl arge
the range of cases falling within the definition of
"refugee"” therein was initially a Cold War reaction ai med
at ensuring a haven for capitalists fleeing the
persecution they encountered in Eastern Bl oc regi nes after
the World War 11. Dani el Conpton, supra, made this

hi storical observation at pp. 925-26:

The nost well -known exanples of social group-based
persecution at [the tinme of drafting the Conventi on]
occurred in Eastern Europe followi ng the rise of the
Commruni st regi nes. Subsequent cases from European
courts of nations party to the Convention have
recogni zed, for exanple, the "capitalist class" and
"i ndependent businessnen” and their famlies as valid
social groups in granting refugee status to persons
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fl eeing Eastern Europe. Exanples such as these are
probably what the Swedes had in mnd

See also R Plender, "Adm ssion of Refugees: Dr af t
Convention on Territorial Asylunmt (1977-78), 15 San Di ego
L. Rev. 45, at p. 52; and G ahl - Madsen, supra, at pp. 219-
20, who reviews the foreign jurisprudence on these Cold
War cases. The persecution in the "Cold War cases" was
i nposed upon the capitalists not because of their
cont enmpor aneous activities but because of their past
status as ascribed to them by the Conmunist | eaders.
Gven this  historical origin, the definition of
"particul ar social group” nust, at the very | east, enbrace
t hese types of situations. The scope of "particular
soci al group”, however, was not neant to be limted to
that specific historical circunmstance and no one has ever
so contended. The anbit of this portion of the definition
of "Convention refugee" nust be eval uated on the basis of

t he basic principles underlying the treaty.

As explained earlier, international refugee |aw was
meant to serve as a "substitute" for national protection
where the latter was not provided. For this reason, the
international role was qualified by built-inlimtations.
These restricting nechanisns reflect the fact that the

international community did not intend to offer a haven
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for all suffering individuals. The need for "persecution”
inorder towarrant international protection, for exanple,
results in the exclusion of such pleas as those of
econom c mgrants, i.e., individuals in search of better
l[iving conditions, and those of wvictinms of natural
di sasters, even when the hone state is unable to provide
assi stance, although both of these cases mght seem

deserving of international sanctuary.

Simlarly, the drafters of the Conventionlimtedthe
i ncl uded bases for a well-founded fear of persecution to
"race, religion, nationality, nmenbership in a particular
social group or political opinion". Al t hough the
del egates inserted the social group category in order to
cover any possible lacuna |eft by the other four groups,
this does not necessarily lead to the conclusion that any
associ ati on bound by sone common thread is included. |If
this were the case, the enuneration of these bases would
have been superfluous; the definition of "refugee" could
have been Iimted to individuals who have a well-founded
fear of persecution without nore. The drafters' decision
to list these bases was intended to function as another
built-in limtation to the obligations of signatory
st ates. The issue that arises, therefore, is the

demarcation of this limt.
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The UNHCR Handbook does not appear to address this
i ssue specifically. Par agraphs 77-79 deal wth the

meani ng of " nmenbership of a particular social group ":

77. A "particular social group” normally conprises
persons of simlar background, habits or social
status. A claimto fear of persecution under this
headi ng may frequently overlap with a claimto fear
of persecution on other grounds, i.e. race, religion
or nationality.

78. Menbership of such a particular social group may
be at the root of persecution because there is no
confidence in the group's loyalty to the Governnent
or because the political outlook, antecedents or
econom c activity of its nenbers, or the very
exi stence of the social group as such, is held to be
an obstacle to the Governnent's policies.

79. Mere nmenbership of a particular social group will
not normally be enough to substantiate a claimto
refugee status. There nmay, however, be special

circunstances where nere nenbership can be a
sufficient ground to fear persecution.

The | anguage is sufficiently general that it nay, on one
view of the matter, be interpreted as accepting the
expansi ve approach just discussed. But that is far from
certain. The handbook may, | think, wth equa

consi stency, be read nore narrowy. That, having regard
to the context and purpose of the treaty, appears to ne

to be the better approach.

"Particul ar Soci al G oup" Linmted by Anti -

Di scrim nation Notions
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Underlying the Convention is the international
community's commtnment to the assurance of basic human
rights without discrimnation. This is indicated in the

preanble to the treaty as follows:

CONSI DERI NG t hat the Charter of the United Nations
and the Universal Declaration of Human Rights
approved on 10 Decenber 1948 by the General Assenbly
have affirmed the principle that human bei ngs shal
enjoy fundanental rights and freedons wthout
di scrim nati on.

This theme outlines the boundaries of the objectives
sought to be achi eved and consented to by the del egates.
It sets out, in a general fashion, the intention of the
drafters and thereby provides an inherent |limt to the
cases enbraced by the Convention. Hathaway, supra, at p.
108, thus explains the inpact of this general tone of the

treaty on refugee | aw

The dom nant view, however, is that refugee |aw
ought to concern itself with actions which deny human
dignity in any key way, and that the sustained or
systemc denial of <core human rights is the
appropriate standard.

This thene sets the boundaries for many of the el enents
of the definition of "Convention refugee”. "Persecution",
for exanple, wundefined in the Convention, has been

ascri bed the neaning of "sustained or system c violation
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of basic human rights denonstrative of a failure of state
protection"; see Hathaway, supra, at pp. 104-105. So too
Goodwi n-G | I, supra, at p. 38, observes t hat
"conprehensive analysis requires the general notion [of
persecution] to be related to devel opnments within the
broad field of human rights". This has recently been
recogni zed by the Federal Court of Appeal in the Cheung

case.

In simlar fashion, the enuneration of specific
foundati ons upon which the fear of persecution nmay be
based to qualify for international protection parallels
t he approach adopted in international anti-discrimnation

law. Thus Goodwin-G I, supra, at p. 39, notes:

The references to ‘“race, religion, nationality,
menbership of [ sic] a particular social group, or
political opi ni on' illustrate briefly t he
characteristics of individuals and groups which are
consi dered worthy of special protection. These sane
factors have figured in the developnent of the
f undanment al principle of non-discrimnation in
general international |aw, and have contributed to
the formul ati on of other fundanmental human rights.

In distilling the contents of the head of "particular
social group", therefore, it is appropriate to find
inspiration in discrimnation concepts. Hathaway, supra,

at pp. 135-36, explains that the anti-discrimnation



- 72 -

influence in refugee law is justified on the basis of

t hose sought to be protected thereby:

The early refugee accords did not articulate this
notion of disfranchisenment or breakdown of basic
menbership rights, since refugees were defined sinply
by specific national, political, and religious
cat egori es, i ncluding anti-Conmuni st Russi ans,
Turki sh Arnmeni ans, Jews from Germany, and others.
The de facto wuniting criterion, however, was the
shared margi nalization of the groups in their states
of origin, with consequent inability to vindicate
their basic human rights at hone. These early
refugees were not nerely suffering persons, but were
nor eover persons whose position was fundanental |y at
odds with the power structure in their hone state.
It was the lack of a neaningful stake in the
governance of their own society which distinguished
themfromothers, and which gave legitimacy to their
desire to seek protection abroad.

The manner in which groups are distinguished for the
pur poses of discrimnation |aw can thus appropriately be

inported into this area of refugee | aw

Thi s t heme of i nternati onal concern for
di scrimnation and human rights seens to underlie the
recent trend in the jurisprudence of the Federal Court of
Appeal . In Mayers v. Canada (M nister of Enploynent and
| nm gration), supra, the court reviewed the decision of
a credi bl e basis panel. Pursuant to this decision, it was
found that there was sone evi dence upon which the Refugee
Di vision m ght determ ne the applicant to be a Convention

refugee in her claimto fear persecution on the basis of
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menbership in the particul ar social group of "Trinidadian
wonmen subject to wfe abuse". Al though not strictly
necessary to this review, Mhoney J.A addressed the
guestion of whether this group could neet the definition
of Convention refugee. |In doing so, he articulated the
followng test, at p. 737, proposed by counsel for the

applicant:

. . . a particular social group neans: (1) a
natural or non-natural group of persons with (2)
simlar shared background, habits, social status,
political outlook, education, values, aspirations,
hi story, economc activity or interests, often
interests contrary to those of the prevailing
gover nnment , and (3) shari ng basi c, I nnat e,
unal terable characteristics, consci ousness  and
solidarity, or (4) sharing a tenporary but voluntary
status, with the purpose of their association being
so fundanental to their human dignity that they
shoul d not be required to alter it.

In Cheung v. Mnister of Enploynment and I mmgration,
supra, the court was nore directly confronted with the
gquestion of the test for "particular social group”, in
deci di ng whether wonen in China who have nore than one

child and are faced with forced sterilization constitute

such a group. In order to make this evaluation, Linden
J. A adopted the test proposed in Mayers v. Canada
(M nister of Enploynment and | nm gration) , supra. I n

applying the test to the facts before him Linden J. A
hel d:
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It is clear that wonmen in China who have one child
and are faced with forced sterilization satisfy
enough of the above criteria to be considered a
particul ar social group. These people conprise a
group sharing simlar social status and hold a
simlar interest which is not held by their
government. They have certain basic characteristics
in common. All of the people coming within this
group are united or identified by a purpose which is
so fundanental to their human dignity that they
shoul d not be required to alter it on the basis that
interference with a woman's reproductive liberty is
a basic right "ranking high in our scale of val ues”
(E. (Ms.) v. Eve, [1986] 2 S.C.R 388).

In this way, the focus of the inquiry was on the basic

ri ght of reproductive control

Thi s approach to delineating the scope of "particul ar
social group” is developed further in Anerican quasi-
judicial authority. |InMtter of Acosta, InterimDecision
2986, 1985 W. 56042 (B.1.A.) (Database FIM81A), the
United States Board of Imm gration Appeals was confronted
with the claimfor asylumof an El Sal vador citizen. The
cl ai mant based his fear of persecution on his nmenbership
in a cooperative organi zation of taxi drivers. According
to the claimant, nenbers of the cooperative had been
targeted by anti-governnment guerrillas for having refused
to conply with the latter's requests to engage in work
st oppages. In finding that the cooperative did not

constitute a "particular social group", the Board defined
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this termin a manner that reflects classic discrimnation

analysis. It stated, at pp. 37-39:

We find the well-established doctrine of ejusdem
generis, neaning literally, "of the sane kind,"' to be
nost hel pful in construing the phrase "nenbership in
a particular social group.' That doctrine hol ds that
general words used in an enuneration with specific
wor ds shoul d be construed in a manner consistent with
the specific words. See, e.g., Cleveland v. United
States, 329 U S. 14 (1946); 2A C. Sands, supra, s
47.17. The other grounds of persecution in the Act

and the Protocol listed in association wth
“menbership in a particular social group' are
persecution on account of “race,' ‘“religion,'
"nationality," and “political opinion.’ Each of
these grounds describes persecution ainmed at an
i mrut abl e characteristic: a characteristic that
either is beyond the power of an individual to change
or is so fundanmental to individual identity or

conscience that it ought not be required to be
changed. See A. G ahl-Madsen, supra, at 217; G
Goodwi n-G I, supra, at 31. Thus, the other four
grounds of persecution enunerated in the Act and the
Prot ocol restrict refugee status to individuals who
are either wunable by their own actions, or as a
matter of consci ence should not be required, to avoid
persecution.

Applying the doctrine of ejusdem generis, we
interpret the phrase " persecution on account of
menbership in a particular social group’ to nean
persecution that is directed toward an i ndi vi dual who
is a nenmber of a group of persons all of whom share
a comon, inmmutable characteristic. The shared
characteristic mght be an innate one such as sex,
color, or kinship ties, or in some circunstances it
m ght be a shared past experience such as forner
mlitary |leadership or land ownership. The
particular kind of group characteristic that wll
qualify wunder this construction remains to be
determined on a case-by-case basis. However,
what ever the conmon characteristic that defines the
group, it nust be one that the nmenbers of the group
ei ther cannot change, or should not be required to
change because it is fundanental to their individua
identities or consciences. Only when this is the
case does the nere fact of group nenbership becone
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sonmet hing conparable to the other four grounds of
persecution under the Act, nanely, sonething that
either is beyond the power of an individual to change
or that is so fundanmental to his identity or
conscience that it ought not be required to be
changed. By construing " persecution on account of
menbership in a particular social group’' in this
manner, we preserve the concept that refuge is
restricted to individuals who are either unable by
their own actions, or as a matter of conscience
shoul d not be required, to avoid persecution.

VWhat is excluded by this definition are "groups defined
by a characteristic which is changeable or from which
di sassociation is possible, so long as neither option
requires renunciation of basic human rights"; see

Hat haway, supra, at p. 161.

Anti-discrimnation law in Canada as enbodi ed by s.
15 of the Charter and the jurisprudence decided
t hereunder, al though still not conpl etely devel oped, nmakes
reference to very simlar criteria. In the sem nal
equal ity case of Andrews v. Law Society of British
Columbia, [1989] 1 S.C.R 143, non-citizenship was held
to be an anal ogous ground of discrimnation because it
shared the sanme overarching characteristics of those
enunerated in s. 15 of the Charter. In that case, |
articul ated these common characteristics as follows, at

p. 195:
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The characteristic of citizenship is one typically
not within the control of the individual and, in this
sense, is inmmutable. Citizenship is, at |east
tenporarily, a characteristic of personhood not
al terabl e by conscious action and in some cases not
al terabl e except on the basis of unacceptabl e costs.

The "anal ogous grounds" approach to s. 15 of the Charter
parallels that of the Federal Court of Appeal in its
recent judgnments, as well as the United States | nm gration
Board of Appeals, with respect to the definition of
"particular social group”™ in the distillation of and
extrapol ation fromthe comon thread running through the

enuner at ed heads.

These types of tests appear to be appropriate to us.
Canada's obligation to offer a haven to those fleeing
their honmelands is not unlimted. Forei gn governnents
should be accorded leeway in their definition of what
constitutes anti-social behaviour of their nationals.
Canada shoul d not overstep its role in the internationa
sphere by having its responsibility engaged whenever any
group is targeted. Surely there are some groups, the
affiliation in whichis not soinportant to the individual
that it would be nore appropriate to have the person
di ssociate him or herself from it before Canada's
responsibility should be engaged. Per haps the nost

sinplified way to drawthe distinction is by opposi ng what
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one i s against what one does, at a particular tine. For
exanpl e, one could consider the facts inMtter of Acosta,
i n which the claimant was targeted because he was a nmenber
of a taxi driver cooperative. Assum ng no issues of
political opinion or the right to earn sonme basic |iving
are involved, the claimnt was targeted for what he was
doi ng and not for what he was in an immutable or

fundanment al way.

The nmeani ng assigned to "particular social group” in
the Act should take into account the general underlying
themes of the defence of human rights and anti-
di scrimnation that formthe basis for the internationa
refugee protection initiative. The tests proposed in
Mayers, supra, Cheung, supra, and Matter of Acosta, supra,
provi de a good working rule to achieve this result. They

identify three possible categories:

(1) groups defined by an innate or unchangeable

characteristic;

(2) groups whose nenmbers voluntarily associate for
reasons so fundanmental to their human dignity that
t hey shoul d not be forced to forsake the associ ati on;

and
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(3) groups associated by a former voluntary status,

unal terable due to its historical permanence.

The first category would enbrace individuals fearing
persecution on such bases as gender, |inguistic background
and sexual orientation, while the second woul d enconpass,
for exanple, human rights activists. The third branch is
i ncl uded nore because of historical intentions, although
it isalsorelevant tothe anti-discrimnationinfluences,

in that one's past is an immutable part of the person.

"Particular Social Goup": Exclusion of Crimnals

and Terrorists

The majority of the Federal Court of Appeal held that
international refugee protection should not enbrace
terrorists, such as nenbers of the INLA. Uie J.A put

it this way, at pp. 674-75:

Counsel pointed out that paragraph 3( g) of the Act
recogni zes Canada's need to fulfil its "internationa
| egal obligations with respect to refugees and to
uphold its humanitarian tradition with respect to the
di spl aced and persecuted”. To be consistent in the
fulfilment of its humanitarian goal, groups who by
acts of terrorismseek to pronote their ains, inthis
case the overthrow of the duly constituted authority,
shoul d be excluded fromthose social groups who neet
the definition of Convention refugee. To do
ot herwi se, counsel said, would allow Canada to be a
haven for persons who admit to synpathizing with or
having commtted or participated in terrorists acts
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in other countries, with or without di savow ng their
support of terrorists.

The mechani smadopted by Uie J. A to ensure the excl usion
of these wundesirable claimants, in this way, is a
[imtation of the scope of the definition of "particular
soci al group". An exam nation of the Act as a whole

however, reveals that the concerns he articulated are
antici pated and provided for el sewhere in the Act. In ny
view, therefore, such a restriction on the scope of
"particular social group” is unnecessary and renders

redundant the explicit exclusionary provisions.

The Act |lists classes of claimnts considered to be
i nadm ssible in s. 19. Several of these relate to
concerns about crimnality, violence and governnment

subversi on. Subsection (1) in relevant part reads:

19. (1) No person shall be granted adm ssion if
he is a menber of any of the follow ng classes:

(c) persons who have been convicted of an of fence
that, if conmtted in Canada, constitutes or, if
commtted outside Canada, would constitute an
of fence that may be puni shabl e under any Act of
Parliament and for which a maxinum term of
i nprisonnment of ten years or nore may be inposed,
except persons who have satisfied the Governor in
Council that they have rehabilitated thensel ves
and that at |east five years have el apsed since
the termnation of the sentence inposed for the
of f ence;
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(d) persons who there are reasonable grounds to
believe wll

(i) commt one or nore offences punishable by
way of indictnment under any Act of Parlianment,
or

(i1i1) engage in activity that is part of a
pattern of <crimnal activity planned and
organi zed by a nunber of persons acting in
concert in furtherance of the conm ssion of any
of fence that may be puni shabl e under any Act of
Parliament by way of indictnment;

(e) persons who have engaged in or who there are
reasonabl e grounds to believe will engage in acts
of espionage or subversion against denocratic
governnment, institutions or processes, as they are
understood i n Canada, except persons who, having
engaged in such acts, have satisfied the Mnister
that their adm ssion would not be detrinmental to
the national interest;

(f) persons who there are reasonable grounds to

believe wll, while in Canada, engage in or
instigate the subversion by force of any
gover nnent ;

(g) persons who there are reasonable grounds to
believe will engage in acts of violence that
woul d or m ght endanger the lives or safety of
persons in Canada or are menbers of or are |ikely
to participate in the unlawful activities of an
organi zation that is likely to engage in such
acts of violence . .

Section 19(2) goes on to preclude the granting of
adm ssion to persons who have been convicted of offences
that would have constituted indictable or summary
conviction offences, had they been commtted in Canada,
unl ess these persons denonstrate that they have becone
rehabilitated and certain delineated tinme periods have

el apsed.
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A claimant for refugee status in Canada who has
established his or her inclusion in the definition of
"Convention refugee" nmust still overconme the hurdle of s.
19 before entry into this country will be permtted.
These exclusions on the basis of crimnality have been
carefully drafted to avoid the adm ssion of claimnts who
may pose a threat to the Canadi an government or to the
lives or property of the residents of Canada. The
provi sions specifically give the Mnister of Enploynent
and I mm gration enough flexibility, however, to reassess
the desirability of permtting entry to a claimant with
a past crimnal record, where the Mnister is convinced
t hat rehabilitati on has occurred. In this way, Parlianment
opted not to treat a crimnal past as a reason to be
estopped from obtaining refugee status. |If the scope of
the term"particul ar social group” were interpreted so as
to exclude crimnals and terrorists, as the majority of
the Court of Appeal did, this |legislative decision would
be ignored. | think it nore appropriate to avoid such a
bl anket exclusion in the face of an explicit,
conprehensive structure for the assessnent of these

potentially inadm ssible clainmnts.

In the anended Imm gration Act, R S.C., 1985, c. |-2,
Parliament has further responded to the concern of keeping

out dangerous and crim nal claimnts by excluding fromthe
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definition of "Convention refugee"” ins. 2 of the Act any
person to whom the Convention does not apply pursuant to
s. Eor F of Art. 1 thereof, which sections are set out
in the schedule to the Act (R S.C., 1985, c¢. 28 (4th
Supp.), s. 34). The provision of Art. 1 of the Convention
relevant for the purposes of this analysis is s. F, which

r eads:

F. The provisions of this Convention shall not
apply to any person with respect to whom there are
serious reasons for considering that:

(a) he has committed a crine agai nst peace, a war

crime, or a crime against humanity, as defined in

the international instrunments drawn up to make
provision in respect of such crines;

(b) he has comm tted a serious non-political crinme

outside the country of refuge prior to his

adm ssion to that country as a refugee;

(c) he has been guilty of acts contrary to the
pur poses and principles of the United Nations.

The articulation of this exclusion for the
"conm ssion” of a crinme can be contrasted with those of
s. 19 of the Act which refers to "convictions” for crines.
Hat haway, supra, at p. 221, interprets this exclusion to
enbrace "persons who are |iable to sanctions in another
state for having conmtted a genuine, serious crinme, and
who seek to escape legitimate crimnal liability by
cl ai m ng refugee status”. |In other words, Hathaway woul d

appear to confine paragraph (b) to accused persons who are
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fugitives from prosecution. The interpretation of this
amendnment was not argued before us. | note, however, that
Prof essor Hat haway' s interpretati on seens to be consi st ent
with the views expressed in the Travaux préparatoires ,
regardi ng the need for congruence between the Convention
and extradition law, see statement of United States
del egate Henkin, UN Doc. E/ AC 32/SR 5 (January 30,
1950), at p. 5. As such, Ward would still not be
excluded on this basis, having already been convicted of
his crimes and having al ready served his sentence. This
addition to the Act does answer, however, in a nore
general fashion, the concerns raised by the majority of
the Court of Appeal and renders | ess forceful the argunent
t hat norality and crimnality concerns need Dbe
accommodated by narrowing the definition of "particular

soci al group".

Is Ward a Menber of a Particular Social G oup?

Applying the three-pronged interpretation of
"particul ar social group" adopted earlier to the case at
bar, Ward does not neet the definition of "Convention
refugee” and thus cannot be admtted into Canada on the
basis of his fear of persecution at the hands of the I NLA

upon his return to Northern Irel and.
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First, we nust define the association at issue. In
the Court of Appeal, Ward's affiliation was desi gnated as
"menber of the INLA" (by Uie J. A, at p. 677) and as
"menbers and former menbers of the INLA" (by MacGuigan
J.A., at p. 691). Ward's claim is that he fears
persecution, should he returnto Northern Irel and, because
the INLA would retaliate to avenge his release of the
hostages. This act was effected by Ward qua nenber of the
| NLA. Ward also testified that he feared persecution by
t he I NLA because of its concern that he "turn supergrass"”.
This fear is present whether or not Ward renounced his
menbership in the INLA, as the possibility of revealing
organi zation secrets is present in the case of both
present and former nmenbers. Thus, no subsequent
di sassociation fromthis group by Ward had any i npact on
his fear. | do not think it appropriate, therefore, to
say that Ward's fear was based on his status as a fornmer
menber of the INLA. The fact that Ward m ght no | onger
be a nenber is nmerely a result of the persecution feared,

not its foundation

The group of I NLA nenbers is not a "particul ar soci al

group”. To review, the test given above includes:

(1) groups defined by an innate or unchangeable

characteristic;
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(2) groups whose nenmbers voluntarily associate for
reasons so fundanmental to their human dignity that
t hey shoul d not be forced to forsake the associ ati on;

and

(3) groups associated by a former voluntary status,

unal terable due to its historical permanence.

Clearly, the INLA nenbers are not characterized by an
innate or unalterable characteristic. The third branch
of the definition is not applicable to Ward, since the
group is associated in the present and nenbership i s not
unchangeable owing to its status as a historical fact.
(It seenms that this branch of the definition will only
come into play when the identity of the persecutor does
not coincide with that of the social group as it does in
this case. For this prong to be relevant, the socia
group should no longer be actively affiliated; if the
group has di sbanded, it cannot possibly persecute.) As
for the second branch, the INLAis a voluntary associ ati on
commtted to the attainnent of specific political goals
by any means, including violence, but | do not believe
that this objective can be said to be so fundanental to
t he human dignity of its nenbers such that it constitutes
a "particular social group”. The fight for independence

from the United Kingdom and unification with the Irish
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Republic my be very serious political ends for |NLA
menbers, but requiring themto abandon their viol ent neans
of expressing and achieving these goals does not anount

to an abdication of their human dignity.

Moreover, | do not accept that Ward's fear was based
on his nenbership. Rather, in ny view, Ward was the
target of a highly individualized formof persecution and
does not fear persecution because of his group
characteristics. Ward feels threatened because of what
he did as an individual, and not specifically because of
hi s associ ati on. His nmenbership in the INLA placed him
in the circunstances that led to his fear, but the fear

itself was based on his action, not on his affiliation.

C. Political Opinion

Political opinion was not raised as a ground for fear
of persecution either before the Board or the Court of
Appeal . It was raised for the first tinme in this Court
by the intervener, the United Nations H gh Conm ssioner
for Refugees, who, in his factum expressed the view that
the Court of Appeal had "erred in considering that the
claimant's fear of persecution was based on nenbership in
an organi zation". The additional ground was ultimtely

accepted by the appellant during oral argunent. | note
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that the UNHCR Handbook, at p. 17, paragraph 66, states
that it is not the duty of a claimant to identify the
reasons for the persecution. It is for the exam ner to
deci de whet her the Convention definition is nmet; usually
there will be nore than one ground ( idem paragraph 67).
VWi le political opinion was raised at a very |ate stage
of the proceedings, the Court has decided to deal with it
because this case is one involving human rights and the

issue is critical to the case.

Political opinion as a basis for a well-founded fear
of persecution has been defined quite sinply as
persecution of persons on the ground "that they are
al I eged or known to hold opinions contrary to or critica
of the policies of the governnent or ruling party"; see
G ahl - Madsen, supra, at p. 220. The persecution stens
fromthe desire to put down any di ssent viewed as a t hreat
to the persecutors. Grahl - Madsen's definition assunes
that the persecutor fromwhomthe claimant is fleeing is
al ways the governnent or ruling party, or at |east sone
party having parallel interests to those of the
gover nnent . As noted earlier, however, international
refugee protection extends to situations where the state
is not an acconplice to the persecution, but is unable to
protect the claimant. In such cases, it is possible that

a claimnt may be seen as a threat by a group unrel ated,
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and per haps even opposed, to the governnent because of his
or her political viewpoint, perceived or real. The nore
general interpretation of political opinion suggested by
Goodwi n-G ||, supra, at p. 31, i.e., "any opinion on any
matter in which the machinery of state, governnent, and
policy may be engaged", reflects nore care in enbracing

situations of this kind.

Two refinenments nust be added to the definition of
this category. First, the political opinion at issue need
not have been expressed outright. In many cases, the
claimant is not even given the opportunity to articul ate
his or her beliefs, but these can be perceived from his
or her actions. |In such situations, the political opinion
t hat constitutes the basis for the claimnt's well-founded
fear of persecutionis saidto be inputed to the clainmnt.
The absence of expression in words may nmake it nore
difficult for the claimant to establish the rel ationship
between that opinion and the feared persecution, but it

does not preclude protection of the claimnt.

Second, the political opinion ascribed to the
claimant and for which he or she fears persecution need
not necessarily conformto the claimant's true beliefs.
The exam nation of the circunstances shoul d be approached

fromthe perspective of the persecutor, since that is the
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perspective that 1is determnative in inciting the
persecution. The political opinion that lies at the root
of the persecution, therefore, need not necessarily be
correctly attributed to the claimant. Simlar
consi derations would seem to apply to other bases of

persecution.

Ward's fear of being killed by the INLA, should he
return to Northern Ireland, stens initially from the
group's threat of executing the death sentence i nposed by
its court-martial. The act for which Ward was so puni shed
was his assistance in the escape of the hostages he was
guarding. Fromthis act, a political opinion related to
the proper limts to neans used for the achievenent of
political change can be inputed. Ward had many reasons
to go through with the assassination order and only one,
that of acting in conformty with his beliefs, for doing
what he eventually did. Ward recognized the risk of
serious retribution by the INLA upon being caught, as
reflected in his testinony before the Immgration Appea

Boar d:

Q What type of discipline is it?

A. The discipline is once you are a nenber you are
al ways a nenber. And if anybody steps outside those
lines of demarcation the only alternative is to
assassi nate them do away with them
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Q So if a person does not tow|[ sic] the line, once
he is a nmenber and he does not tow [ sic] the line
what happens to hinf

A. He will be shot.

Neverthel ess, Ward felt that to carry out the INLA s
host age assassi nati on order woul d have been goi ng too far.
He descri bed his reasons for turning the hostages free as

foll ows:

Q So the order [to shoot the hostages] has cone
down t hen, and what happened next?

A. Well | found nyself in a predicanent.
Q Yes?

A. Both of conscience and norals, these things all go
t hrough your head in a situation like that. Quite
frankly, 1 wanted no part of it at that stage.

Q Did you express this desire or this feeling to
anyone?

A. To one particul ar person that was involved there.
| cannot do this. But rules are rules, if you voice
your opinion to the wong people or too loudly you
woul d be joining the victins.

Q So what happened next?

A. What happened was, | gave the situation a | ot of
t hought and consideration. |  thought of the
i nplications of various actions. Things went through
my head and the final conclusion | canme to was |
could not have any part of it.

Q The order canme down fromthe Army council. And
you knew that it was your responsibility to protect
t hese people so that that order, | guess, could be
carried out. Correct?



A. Yes.

Q And you had a problem with that. You realized
that you could not go along with the killing?

A. They were innocent people . . . . | could not
[ive with ny own conscience if | permtted this to

go on. The decision | came to in ny owm nmind was to
try to release him

To Ward, who believes that the killing of innocent people
to achieve political change is unacceptable, setting the
host ages free was the only option that accorded with his
conscience. The fact that he did or did not renounce his
synpat hies for the nore general goals of the | NLA does not
affect this. This act, on the other hand, made Ward a
political traitor in the eyes of a mlitant para-mlitary
organi zation, such as the I NLA, which supports the use of
terrorist tactics to achieve its ends. The act was not
merely an i sol at ed i nci dent devoid  of greater
inmplications. \Whether viewed from Ward's or the INLA s
perspective, the act is politically significant. The
persecution Ward fears stens from his political opinion

as mani fested by this act.

The appropri ateness of the application of this ground
to the facts in this case is confirmed when contrasted
with a recent United States Suprenme Court disposition of
asimlar issue. In I.NS. v. Elias-Zacarias, 112 S.C.

812 (1992), a Cuatemnml an cl ai mant sought asylum because
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of his fear of persecution at the hands of the anti-
government guerrillas owng to his refusal to join them
For the majority, Scalia J. was not convinced that the
claimant's notive, nor that perceived by the guerrillas
to be his notive, was politically based. He stated, at

pp. 815-16:

Even a person who supports a guerrilla novenent
m ght resist recruitnent for a variety of reasons --
fear of conmbat, a desire to remain with one's famly
and friends, a desire to earn a better living in
civilian life, to mention only a few The record in
the present case not only failed to show a politica
notive on Elias-Zacarias' part; it showed the
opposite. He testified that he refused to join the
guerrillas because he was afraid that the government
woul d retaliate against himand his famly if he did
so. Nor is there any indication (assum ng, arguendo,
it would suffice) that the guerrillas erroneously
bel i eved that Eli as-Zacarias' refusal was politically
based. [Enphasis in original.]

In Ward' s case, a contrario, his act was inconsistent with
any ot her possible notive. He was already a nenber of the
| NLA; any fear of retaliation could have been dispelled
simply by executing the order. The rationale underlying
his decision was unequivocal, both in his eyes and in

those of the | NLA.

A positive labelling of Ward as a "Convention
refugee" because of his well-founded fear of persecution

for reasons of political opinion neets the concerns of
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Uie J.A, in the Court of Appeal, who remarked, at p.
678, that it would be absurd to allow Ward into Canada
owing to the fact that he had acted contrary to the
interests of the INLA because "[i]f such a view were to
be taken anyone who di ssents on anything could be said to
be a nmenmber of a particular social group”. Permtting
Ward entry on the basis of feared persecution because of
political opinion provides the focus needed in this
inquiry. Not just any dissent to any organization wll
unl ock the gates to Canadi an asylum the di sagreenent has
to be rooted in a political conviction. This approach to
Ward's case would preclude a fornmer Mafia nenber, for

exanple, frominvoking it as precedent.

Section 15 of the Charter

The intervener, Canadian Council for Refugees, has
raised the argunent that the majority decision of the
Federal Court of Appeal inposes two requirenents having
a discrimnatory inpact on historically disadvantaged
groups such as wonen and children, by making it nore
difficult for them to obtain refugee status in Canada.
These two requirenments are, first, that social group
activities be viewed as a possible danger to the state in
order to qualify as a social group, and second, that state

conplicity be present. Essentially, the argunent can be
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reduced to the contention that differential inpact wll
exi st since persecution of wonmen and children is |ess
likely to neet these criteria. I do not find this
argunment convi ncing, but | need not enter into it further
since | have found both these aspects of the mpjority
deci sion incorrect for other reasons. Recourse to s. 15

of the Charter is, therefore, unnecessary.

Dual Nationality

Ward's citizenship, by virtue of his being a resident
of Northern Ireland which fornms part of the United
Ki ngdom effectively endows himwi th British citizenshi p;
see the British Nationality Act 1981, 1981 (U. K. ), c. 61.
On January 1, 1983, British citizenship was automatically
acquired by all those citizens of the United Kingdom and
the Col onies who had the right of abode in the United
Ki ngdom on that date pursuant to the British Nationality
Act 1981 . During the oral hearing, Ward's counsel
effectively admtted the Board's error in this regard and
conceded Ward's dual nationality. This makes unnecessary
a consi deration of burden of proof, but it is right to say
that | agree with the Court of Appeal that the Board erred
in placing the burden of proof on the Mnister. Thi s

burden includes a showing of well-founded fear of
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persecution in all countries of which the claimant is a

nati onal

In considering the claim of a refugee who enjoys
nationality in nmore than one country, the Board nust
investigate whether the claimant is unable or unwilling
to avail him or herself of the protection of each and
every country of nationality. Although never incorporated
into the Immgration Act and thus not strictly binding,
paragraph 2 of Art. 1(A)(2) of the 1951 Convention infuses
sui tabl e content into the nmeani ng of "Convention refugee”

on the point. This paragraph of the Convention provides:

ARTICLE 1

(2)

In the case of a person who has nore than one
nationality, the term "the country of hi s
nationality" shall mean each of the countries of
which he is a national, and a person shall not be
deened to be | acking the protection of the country of
his nationality if, without any valid reason based on
a well-founded fear, he has not availed hinself of
the protection of one of the countries of which he
is a national

As descri bed above, the rational e underlying international
refugee protection is to serve as "surrogate" shelter

comng into play only upon failure of national support.
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When avai | abl e, honme state protectionis aclaimnt's sole
option. The fact that this Convention provision was not
specifically copied into the Act does not render it
irrelevant. The assessnent of Convention refugee status
nost consistent with this theme requires consideration of
the availability of protection in all countries of

citizenshinp.

This conclusion is bolstered by general rules of
statutory interpretation. Section 33(2) of the
Interpretation Act, R S. C., 1985, c. |1-21, stipulates that
words in the singular include the plural. Consequently,
references to "country of nationality"” in the definition
of "Convention refugee" ins. 2(1) of the Imm gration Act

shoul d be read as including "countries of nationality".

The appellant argues that the presence of s.
46.04(1)(c) of the Act (resulting from the anmendnents
effected by S.C. 1988, c. 35, s. 14, effective January 1,
1989) is inconsistent with a requirenment of denonstrating
a lack of protection in all countries of citizenship
Section 46.04(1)( c) precludes eligibility for |anded
status in Canada for a claimnt who has denonstrated his
or her status as a Convention refugee, where the clai mant
is "a national or citizen of a country, other than the

country that the person left, or outside of which the
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person remains, by reason of fear of persecution”. The
appellant's contention is, essentially, that if the Act's
definition of "Convention refugee" were to enconpass
inability or wunwllingness to avail hinmself of the
protection of each country of nationality, then s.

46.04(1)(c) would be redundant.

| am not persuaded by this argunment. The right to
apply for the status of permanent resident is but one of
several consequences flowing fromthe characterization of
a claimant as a Convention refugee. The Conventi on
refugee al so benefits fromthe right to remain in Canada
(s. 4(2.1)), the right not to be deported to the country
where the refugee has a well-founded fear of persecution
(s. 53(1)) and the right to work while in Canada (s.
19(4)(j) of the Immgration Regulations, 1978 , SOR/ 78-
172). None of these provisions requires assurance that
the claimnt has exhausted his or her search for
protection in every country of nationality. The exercise
of assessing the claimant's fear in each country of
citizenship at the stage of determ nation of "Convention
refugee” status, before conferring these rights on the
cl ai mant , accords wth the principles underlying
i nternational refugee protection. O herw se, the clai mant
woul d benefit fromrights granted by a foreign state while

home state protection had still been avail able. The
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reference to other countries of nationality in s.
46.04(1)(c) is probably intended as a doubl e-check on the
refugee's lack of access to national protection, in case
of changed circunstances or new revel ations, before the

significant status of permanent resident is bestowed.

As alluded to previously, and as conceded by
appellant's counsel to be in error, the Board concl uded
that it could not make a finding of dual citizenship
because there was insufficient evidence to do so. The

Board comented, at p. 55, however, that had it

. concluded that the claimant was also a
nati onal of the United Kingdom the Board woul d have
made a finding that the claimant's |ife would be in
danger from the INLA if he was returned to the
Uni t ed Kingdom

This finding, however, is insufficient for the purposes
of the determi nation that nust be nade by the Board. It
does not address the real issue. The fact that Ward's
l[ife will be in danger should he be returned either to
Ireland or to Great Britain is not disputed by anyone; the
guestion, rather, is whether Ward can be protected from
t hat danger. The Board never made a finding of fact on
the real issue -- the ability of the British to protect

War d.
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As explained above, the well-foundedness of a
claimant's fear of persecution can be grounded in the
concept of "inability to protect”, assessed with respect
to each and every country of nationality. Since the Board
failed to make a finding on this point, as far as G eat
Britain is concerned, its ultimte finding of fear of
persecution there is simlarly erroneous. The validity
of Ward's claimis dependant upon such a finding. This
case nmust, therefore, be referred back to the Board (now
the I mm grati on and Refugee Board) for a determ nation as
to whether Ward can be afforded protection in G eat

Britain.

Clearly, the inability of a second state of
nationality to protect can be established where the
cl ai mant has actual | y approached t he state and been deni ed
protection. \Where, as in the case of Ward, the second
state has not actually been approached by the clai mant,
t he principles delineated above regarding the home state
should apply. In other words, Great Britain should be

presunmed capable of protecting its nationals.

An underlying prem se of this presunption, however
is that <citizenship carries wth it certain basic
consequences. One of these, as noted by MacGuigan J. A,

at p. 699, is the right to gain entry to the country at
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any tinme. The appellant presented evidence, albeit not
by way of expert opinion, of the existence of the
Prevention of Terrorism (Tenporary Provisions) Act 1984

The current version of this Act ( Prevention of Terrorism
(Tenporary Provisions) Act 1989, 1989 (U K.), c. 4), which
repl aced the Prevention of Terrorism (Tenporary
Provisions) Act 1984 |, seens to enable the British
Government to prohibit a national from being in, or
entering, Geat Britain, if the national has been
"concerned in the conmm ssion, preparation or instigation
of acts of terrorisnf connected with the affairs of
Northern Ireland; see ss. 4 and 5 of the Act. Such
evidence mght serve to rebut the presunption by
denonstrating a lack of protection afforded by G eat
Britain. Denial of admttance to the hone territory is
offered by the UNHCR i n its Handbook, at paragraph 99, as
a possi bl e exanple of what m ght anount to a refusal of
protection. The applicability of the presunption and its
rebuttal are matters that depend upon the particular
ci rcunmstances of this case and which nust be determ ned

by the Board.

Concl usi on

For these reasons, | would allow the appeal, set

aside the order of the Federal Court of Appeal and remt
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t he case back to the Imm gration and Refugee Board for an
eval uati on consi stent with these reasons of the
appellant's claimwith reference to his second state of

citizenship, Geat Britain.

Appeal al |l owned.
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