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Headnote:
The case concerned a complaint by two Somali nationals that they risked being ill-treated or
killed if returned to Mogadishu from the UK.

Facts:
Mr Sufi (the first applicant) arrived in the UK in 2003 and claimed asylum on the ground that he

was a member of a minority clan which was persecuted by militia who had killed his father and
sister and seriously injured him. His application was refused and his appeal dismissed on the
grounds that his account was not credible. In 2008 he was diagnosed as suffering from posttraumatic stress disorder. Mr Elmi (the second applicant) is a member of the majority Isaaq clan.
He arrived in the UK in 1988 and was granted leave to remain as a refugee. Following convictions
for a number of serious criminal offences both applicants were issued with deportation orders.
They appealed unsuccessfully. In their applications to the European Court, the applicants
complained that they would be at risk of ill-treatment if they were deported to Somalia.

Decision & Reasoning:
The sole question in an expulsion case was whether, in all the circumstances of the case,
substantial grounds had been shown for believing that the applicant would, if returned, face a real
risk of treatment contrary to Article 3. If the existence of such a risk was established, the
applicant?s removal would necessarily breach Article 3, regardless of whether the risk emanated
from a general situation of violence, a personal characteristic of the applicant, or a combination of
the two. However, not every situation of general violence would give rise to such a risk. On the
contrary, a general situation of violence would only be of sufficient intensity to create such arisk ?in
the most extreme cases?. The following criteria were relevant (but not exhaustive) for the
purposes of identifying a conflict?s level of intensity: whether the parties to the conflict were either
employing methods and tactics of warfare which increased the risk of civilian casualties or directly
targeting civilians; whether the use of such methods and/or tactics was widespread among the
parties to the conflict; whether the fighting was localised or widespread; and finally, the number of
civilians killed, injured and displaced as a result of the fighting.
In relation to the situation in Somalia, Mogadishu was subjected to indiscriminate bombardments
and military offensives, and unpredictable and widespread violence. It had substantial numbers of
civilian casualties and displaced persons. While a well-connected individual might be able to
obtain protection there, only connections at the highest level would be able to assure such
protection and anyone who had not been in Somalia for some time was unlikely to have such
connections. In conclusion, the violence was of such a level of intensity that anyone in the city,
except possibly those who were exceptionally well-connected to ?powerful actors?, would be at
real risk of proscribed treatment.
Nevertheless, Article 3 did not preclude the Contracting States from placing reliance on the
internal flight alternative provided that the returnee could travel to, gain admittance to and settle in
the area in question without being exposed to a real risk of ill-treatment. The Court was prepared
to accept that it might be possible for returnees to travel from Mogadishu International Airport to
another part of southern and central Somalia. However, returnees with no recent experience of
living in Somalia would be at real risk of ill-treatment if their home area was in ? or if they was
required to travel through ? an area controlled by al-Shabaab, as they would not be familiar with
the strict Islamic codes imposed there and could therefore be subjected to punishments such as
stoning, amputation, flogging and corporal punishment.
It was reasonably likely that returnees who either had no close family connections or could not
safely travel to an area where they had such connections would have to seek refuge in an
Internally Displaced Persons (IDP) or refugee camp. The Court therefore had to consider the
conditions in these camps, which had been described as dire. In that connection, it indicated that
where a crisis was predominantly due to the direct and indirect actions of parties to a conflict ? as
opposed to poverty or to the State?s lack of resources to deal with a naturally occurring
phenomenon, such as a drought ? the preferred approach for assessing whether dire humanitarian
conditions had reached the Article 3 threshold was that adopted in M.S.S. v. Belgium and Greece,

which required the Court to have regard to an applicant?s ability to cater for his most basic needs,
such as food, hygiene and shelter, his vulnerability to ill-treatment and the prospect of his situation
improving within a reasonable time frame. Conditions in the main centres ? the Afgooye Corridor in
Somalia and the Dadaab camps in Kenya ? were sufficiently dire to amount to treatment reaching
the Article 3 threshold. IDPs in the Afgooye Corridor had very limited access to food and water,
and shelter appeared to be an emerging problem as landlords sought to exploit their predicament
for profit. Although humanitarian assistance was available in the Dadaab camps, due to extreme
overcrowding, access to shelter, water and sanitation facilities was extremely limited. The
inhabitants of both camps were vulnerable to violent crime, exploitation, abuse and forcible
recruitment and had very little prospect of their situation improving within a reasonable time frame.
Moreover, the refugees living in ? or, indeed, trying to get to ? the Dadaab camps were also at real
risk of refoulement by the Kenyan authorities.
As regards the applicants? personal circumstances, the first applicant would be at real risk of illtreatment if he were to remain in Mogadishu. Since his only close family connections were in a
town under the control of al-Shabaab and as he had arrived in the United Kingdom in 2003, when
he was only sixteen years old, there was also a real risk of ill-treatment by al-Shabaab if he
attempted to relocate there. Consequently, it was likely that he would find himself in an IDP or
refugee camp where conditions were sufficiently dire to reach the Article 3 threshold and the first
applicant would be particularly vulnerable on account of his psychiatric illness.
The second applicant would be at real risk of ill-treatment if he were to remain in Mogadishu.
Although it was accepted that he was a member of the majority Isaaq clan, the Court did not
consider this to be evidence of connections powerful enough to protect him. There was no
evidence that he had any close family connections in southern and central Somalia and, in any
case, he had arrived in the United Kingdom in 1988, when he was nineteen years old, and had
had no experience of living under al-Shabaab?s repressive regime. He would therefore be at real
risk if he were to seek refuge in an area under al-Shabaab?s control. Likewise, if he were to seek
refuge in the IDP or refugee camps. Lastly, the fact that he had been issued with removal
directions to Mogadishu rather than to Hargeisa appeared to contradict the Government?s
assertion that he would be admitted to Somaliland.

Outcome:
A violation of Article 3 if removed to Somalia.

Subsequent Proceedings :
The referral to the Grand Chamber was rejected.
Observations/Comments:
The Court joined the two applications pursuant to Rule 42 § 1 of the Rules of Court given their
similar factual and legal background.
The indication made to the Government under Rule 39 of the Rules of Court was in force until the
judgment became final.
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