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Headnote:
The Return Directive does not prevent a Member State from placing in administrative detention
a third-country national residing illegally on its territory, in order to carry out the forced transfer
of that national to another Member State in which that national has refugee status, where that
national has refused to comply with the order to go to that other Member State and it is not
possible to issue a return decision to him or her.

Facts:
Three third-country nationals applied for international protection in the Netherlands but their
applications were rejected as inadmissible as they had previously been granted refugee status in
another Member State. In the same inadmissibility decisions, they were also ordered to
immediately return to the countries that had granted them status but they did not comply. All three
were then placed in detention and subsequently returned to the countries that had granted them
refugee status.
They brought a challenge against their detention claiming that they should have not been detained
without first receiving a return order within the meaning of Article 6 (2) of Directive 2008/115 (the
Return Directive ? RD). Following further appeals, the case reached the Council of State which
stayed the proceedings and referred a question to the CJEU on whether the Return Directive
precludes the detention pending return of third-country nationals who have been granted status in
another Member State without a return decision having first been issued to them, where those
nationals have refused to comply with the order issued to them to go to that other Member State.

Decision & Reasoning:
The Court started its assessment by referring to the aim of the Return Directive to establish
effective and rights-compliant return procedures [27-29] and the definition of illegal stay under
Article 3 (2), which concerns third-country nationals who are present in a Member State without
fulfilling the conditions for that stay, including where they have a valid residence permit in another
Member State on account of their refugee status. As far as their stay has not been regularised, the
third-country national falls under the RD and the procedures of that Directive should apply. [30-31]
According to Article 6 (2), third-country national with a right of residence in another Member State
should be allowed to return to that Member State rather than be issued a return decision from the
beginning, unless security reasons apply. This derogation does not mean that illegally staying thirdcountry nationals can be exempted from the scope of the Directive when they refuse to return to
the Member State of residence; they will simply be the subject of a return decision in accordance

with Article 6 (2) to any of the countries listed in Article 3 (3). [32-37] However, the applicants in
the present case could not be returned to any of the countries found in Article 3 (3) RD due to,
inter alia, non-refoulement considerations. The Netherlands was therefore legally unable to fulfil
the obligation to issue a return decision under Article 6 (2) and there where no procedures in the
RD for such a situation. [38-42]
The Court continued stating that the RD does not intend to harmonise in its entirety the national
legislation of the Member States on the stay of third-country nationals but is concerned only with
the issuing of return decisions and the implementation of those decisions. Therefore, it is also not
intended to determine the consequences of an illegal stay in a situation where no return decision
can be issued, including where this is partly the result of non-refoulement considerations. [42-44]
Consequently, when a Member State decides to carry out a forced transfer of a third-country
national to the Member State that granted them right of residence, that decision is a matter of
national competence on migration and is not governed by the RD. Moreover, the RD does not
prevent the Member State from placing that third-country national in detention, since such a
decision cannot be issued in the circumstances of this case and, in any case, fundamental rights
are observed. [45-47]

Outcome:
Articles 3, 4, 6 and 15 of Directive 2008/115/EC of the European Parliament and of the Council of
16 December 2008 on common standards and procedures in Member States for returning illegally
staying third-country nationals must be interpreted as not precluding a Member State from placing
in administrative detention a third-country national residing illegally on its territory, in order to carry
out the forced transfer of that national to another Member State in which that national has refugee
status, where that national has refused to comply with the order to go to that other Member State
and it is not possible to issue a return decision to him or her.
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