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Headnote:
This case concerns the interpretation of Article 6 of Regulation (EC) No 343/2003 when an
unaccompanied child submits more than one asylum application in two Member States and
does not have any family members present in the territories of the Member States. In such
circumstances the CJEU held that the responsible Member State is the one in which the child is
present after having lodged an asylum application there.

Facts:
The three joined cases in the proceedings concerned three children, two of whom were Eritrean
(MA and BT) and one of whom was a national of Iraq (DA). All of the children had applied for
asylum in the United Kingdom after having previously claimed in other Member States. None of
the Applicants had family members legally present in the territory of either of the relevant Member
States. After Court proceedings, the Secretary of State decided pursuant to Article 3(2) of the
Dublin Regulation to examine MA?s and DA?s asylum claim. BT was transferred to Italy in 2009
and brought an action before the High Court of Justice challenging the legality of her transfer to
Italy. BT was able to return to the UK and was granted refugee status but declined to withdraw her
action. The Applicants appealed to the Court of Appeal (England and Wales) (Civil Division) and
the Court referred the following question of interpretation to the CJEU:
In Regulation 343/2003, where an applicant for asylum, who is an unaccompanied minor with no
member of his or her family legally present in another Member State, has lodged claims for asylum
in more than one Member State, which Member State does the second paragraph of Article 6
make responsible for determining the application for asylum?

Decision & Reasoning:
As regards admissibility, the Court held that the case was not hypothetical in light of BT?s claim for
damages which was an integral part of the main proceedings. The central question for the Court
concerned the second paragraph of Article 6 and the meaning of ?where the minor has lodged his
or her application for asylum.? The Court recalled that in interpreting a provision of EU law it is
necessary to consider not only its wording, but also the context in which it occurs and the
objectives pursued by the rules of which it is a part. If it had been intended for this provision to
mean the first Member State then it would have been expressed as such (Para 52). Therefore, it
cannot be construed as meaning the first Member State where the minor has lodged his or her
application for asylum. The Court held that unaccompanied minors form a category of particularly
vulnerable persons and that it is important not to prolong the procedure for determining the
Member State responsible more than is strictly necessary, which means that, as a rule,
unaccompanied minors should not be transferred to another Member State (Para. 55).
Guaranteeing effective access to an assessment of the applicant?s refugee status is also key. The
Court referenced Article 24(2) of the Charter of Fundamental Rights and Recital 15 in the

preamble to the Regulation in that regard. Accordingly, the second paragraph of Article 6 cannot
be interpreted in a way that disregards a fundamental right. The Court held that the best interests
of the child must be a primary consideration in all decisions adopted by the Member States under
Article 6. Therefore, the present Member State in principle should be the State responsible for the
child?s asylum application. As regards forum shopping, the Court held that such an interpretation
of Article 6 does not mean that an unaccompanied minor whose application for asylum is
substantively rejected in one Member State can subsequently compel another Member State to
examine an application for asylum. In this regard a link was made to Article 25 of the Asylum
Procedures Directive to show that Member States are not required to examine whether an
applicant is a refugee where an application is considered inadmissible because, inter alia, the
asylum applicant has lodged an identical application after a final decision has been taken against
him.

Outcome:
The second paragraph of Article 6 of the Dublin Regulation must be interpreted as meaning that, in
circumstances such as those of the main proceedings, where an unaccompanied minor with no
member of his family legally present in the territory of a Member State has lodged asylum
applications in more than one Member State, the Member State in which that minor is present after
having lodged an asylum application there is to be designated the Member State responsible.

Observations/Comments:
Intervener: the AIRE Centre UK
The Advocate General?s opinion contained a number of important points with respect to the rights
of the child as the primary consideration in applying the Dublin Regulation: an assessment must
be made of the individual circumstances of each case, and to consider which decision best serves
those interests, the minor?s cooperation is necessary (Para 74). As regards the potential risk of
forum shopping, the Advocate General stated that this was sufficiently justified by the fact that the
approach of the child having their claim examined in the present Member State was the only way
in which due attention could be given to the best interests of the child which is a primary
consideration in accordance with Article 24(2) of the Charter. Allocating responsibility to the
Member State where the most recent application was lodged was also held by the Advocate
General to be subject to exception if the minor?s best interests require.
Further commentary and press releases concerning this ruling are found here:
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The Swedish Migration Board?s instructions following the judgment are available here:

http://olseke.files.wordpress.com/2013/07/mv-instruktion-vci813.pdf [25]
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