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Headnote:
Member States can issue a return decision together with, or right after, a negative decision on
an asylum application at first instance, as long as they ensure that all judicial effects of the
return decision are suspended during the time allowed to appeal and pending that appeal.
During that period, and despite being subjected to a return decision, an asylum applicant must
enjoy all the rights under the Reception Conditions Directive. The applicant can rely upon any
changes in circumstances affecting his claim that came up after the return decision, before the
appeals authority.

Facts:
The applicant, a Togolese national, made an application for international protection in Belgium
April 2011. In May 2014, the application was rejected; in June 2014 the applicant was ordered to
leave Belgium.
The applicant brought an appeal against the decision to reject his application for international
protection and requested the annulment and suspension of execution of the order requiring him to
leave the territory.
The Belgian Courts refer the following question to the CJEU for a preliminary ruling:
?Must Article 5 of Directive [2008/115], which requires Member States to respect the principle of
non-refoulement when they are implementing that directive, and the right to an effective remedy
provided for under Article 13(1) of that directive and under Article 47 of the [Charter] be interpreted
as precluding the adoption of a return decision, as provided for under Article 6 of Directive

[2008/115] and under Article 52/3(1) of the [Law of 15 December 1980] and Article 75(2) of the
Royal Decree of 8 October 1981 on the entry to Belgian territory, stay, residence and removal of
foreign nationals, immediately after the rejection of the asylum application by the [CGRA] and
therefore before the legal remedies available against that rejection decision can be exhausted and
before the asylum procedure can be definitively concluded??

Decision & Reasoning:
First, the Court noted that for a return order to be adopted, the individual must be regarded as
staying unlawfully in the territory of the Member State within the meaning of Directive 2008/115.
Based on the wording of Article 7(1) of Directive 2005/85, in conjunction with recital 9 of Directive
2008/115, the right to remain on the basis of an application for international protection ceases to
exist once the competent authority rejects that application. Following that rejection, the applicant
cannot be considered as fulfilling the conditions for stay and is, therefore, illegally staying in that
Member State. Moreover, the Court has previously held [28] that an authorisation to remain in
order to appeal against that first rejection of the individual?s application precludes the application
of Directive 2008/115 but this does not necessarily mean that that individual?s stay is rendered
illegal immediately upon rejection.
The Court considered that the provisions of Directive 2008/115 do not make the illegal character of
the stay dependent on the outcome of any sort of appeal. The right of the applicant to remain
under Article 7 (1) of Directive 2005/85 does aim to prevent the applicant?s stay from being
characterised as illegal up until the adoption of a first instance decision on the application for
international protection but there is no other provision in Directives 2005/85 and 2008/115 that
would aim to prevent this characterisation until the ending of the appeal proceedings too.
Moreover, the scope of Directive 2008/15 and the concept of illegal stay do not presuppose that
the individual will not have any other lawful possibility to remain, as is evidenced by Recital 12 of
that Directive.
Looking into the objective of the Directive, the Court noted that the main aim is to establish an
effective removal and repatriation policy which respects human rights, an aim that is reflected in
Article 6 (6) which allows a single administrative act both ending the stay and ordering the return.
Not considering a stay as illegal because an appeal is pending would undermine the purpose of
the Directive as it would not permit joint handling of the two decisions (end of stay and order of
return).
However, the CJEU reiterated that the implementation of the Return Directive must respect
fundamental rights and legal principles, in particular those enshrined in the Charter of
Fundamental Rights of the European Union (CFEU). With regard to a return decision and a
possible removal, the right to an effective remedy under Article 47 CFEU and the principle of nonrefoulement requires Member States to grant an asylum applicant the right to challenge the
execution of a return decision at least before one judicial body, and this appeal shall have
automatic suspensive effect.
According to the CJEU, it follows that while a Member State can adopt a return decision following
a negative decision on an asylum application, that Member State is required to provide an effective
remedy in accordance with the principle of equality of arms. This means that, all the effects of the
return decision must be suspended during the period prescribed for lodging such an appeal and, if
an appeal is lodged, until the judicial body takes a decision. To comply with its obligations,
Member States must go beyond simply refraining from enforcing the return decision: it is
necessary that the period for voluntary departure does not start running as long as the person
concerned is allowed to stay and that the person is not placed in pre-deportation detention.

Moreover, Member States must inform the applicant, in a transparent manner, about his or her
right to appeal against a negative decision and about the nature of this appeal.
Finally, the person concerned is to retain his status as an applicant for international protection until
a final decision is adopted in relation to that application. Under Directive 2003/9, Article 3(1) is
applied when there is an authorisation to remain on the territory as an applicant without excluding
the Directive?s application in cases where the individual has an authorisation but is staying
illegally within the meaning of Directive 2008/115. Thus, that person must benefit from the rights
under the Reception Conditions Directive. In addition, Member States must allow applicants to rely
on any change in circumstances occurred after the adoption of the return decision which may have
a significant bearing on the assessment of their situation.

Outcome:
Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on
common standards and procedures in Member States for returning illegally staying third-country
nationals, read in conjunction with Council Directive 2005/85/EC of 1 December 2005 on minimum
standards on procedures in Member States for granting and withdrawing refugee status, and in the
light of the principle of non-refoulement and the right to an effective remedy, enshrined in Article
18, Article 19(2) and Article 47 of the Charter of Fundamental Rights of the European Union, must
be interpreted as not precluding the adoption of a return decision, under Article 6(1) of Directive
2008/115, in respect of a third-country national who has applied for international protection,
immediately after the rejection of that application by the determining authority or together in the
same administrative act, and thus before the conclusion of any appeal proceedings brought
against that rejection, provided, inter alia, that the Member State concerned ensures that all the
legal effects of the return decision are suspended pending the outcome of the appeal, that that
applicant is entitled, during that period, to benefit from the rights arising under Council Directive
2003/9/EC of 27 January 2003 laying down minimum standards for the reception of asylum
seekers, and that he is entitled to rely on any change in circumstances that occurred after the
adoption of the return decision which may have a significant bearing on the assessment of his
situation under Directive 2008/115, and in particular under Article 5 thereof, those being matters
for the referring court to determine.
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