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Headnote:
The governmental authority is requesting an authorization to detain an immigrant after an
alleged infraction of article 53 of the Organic Law 4/2000 in order to guarantee the enforcement
of a possible return procedure. Following the procedures detailed in article 62 of said law, the
Court assessed the particular circumstances of the case, including the risk of nonappearance
and the possible existence of previous administrative sanctions of the subject, concluding that
the lack of roots in the Spanish territory and the fact that he already filled in an asylum
application show that the detention is not necessary in this case.

Facts:
The applicant arrived at Santa Cruz de Tenerife by boat and claimed asylum. Having informed the
Public Prosecutor, the authorities brought the applicant before the Court following the legal

procedures; the applicant was able to make a statement, assisted by a lawyer.
The Public Administration is now requesting authorization for his detention due to a commission of
a serious offence contained in article 53 of the Organic Law 4/2000, in order to guarantee the
application of the return procedure, whenever it can be executed.

Decision & Reasoning:
According to the Organic Law 4/2000, the governmental authority can request from the Court of
Instruction the preventive custody of a third-country national while a sanctioning file is being
processed. In this context, the issuance of a decision of expulsion is not necessary.
The Judge ruled on the basis of the principle of proportionality and assessed the circumstances of
the case, particularly the risk of non-appearance due to a lack of residence or identity, as well as
the actions of the applicant aimed at hindering or avoiding expulsion. The existence of conviction
or prior administrative sanctions, or other criminal or administrative proceedings was taken into
account.
The Court assessed whether the preventive custody of the applicant is according to law, by
examining the formal administrative requirements and the testimony of both the applicant and the
public prosecutor. The Court contained that the fact that the applicant did not have any connecting
link with the Spanish territory, any means of livelihood and had already claimed asylum were
sufficient grounds to deny his preventive custody.

Outcome:
Request of preventive custody denied.
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