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Headnote: 
Regarding the protection of the right to family life in asylum procedures, same-sex partnerships 
are in a comparable situation with heterosexual relationships. A distinction between the 
applicants for international protection based on sexual orientation is not in compliance with the 
Constitution. Article 16b(1) of IPA, which does not consider persons of a same-sex living in 
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established partnership as family members, is inconsistent with the right to non-discriminatory 
treatment in the exercise of the right to family life.

Facts: 
The Asylum authority rejected asylum applications of a homosexual couple (one from Serbia and 
one from Kosovo) who lived in cohabitation. The Administrative court rejected the appeal 
regarding only one applicant. The rejected applicant appealed claiming that both applicants should 
be treated as family members and in order to respect the right to family life the authority should 
have examined together the fear of persecution of both applicants in both countries and whether 
the applicants could be returned together to any of their countries of origin. The Supreme Court 
took the view that on the basis of Article 16b(1) of the International Protection Act (IPA), same-sex 
partners living in a de facto cohabitation cannot be treated as family members. Consequently, it 
dismissed the appeal allegations regarding the erroneous assessment of the conditions for 
international protection of family members. The Constitutional Court has begun a process to 
review the constitutionality of Article 16b(1) of IPA.

Decision & Reasoning: 
The Constitutional Court has ruled that in the present case the issue is discriminatory treatment in 
regulating the situation of family members of applicants for international protection. It found that 
Article 16b(1) of the IPA in determining persons who may be considered as family members treats 
differently homosexual and heterosexual relationships. It stated that the competent authorities in 
the asylum procedure are adopting decisions that may affect the family life of applicants, therefore 
the differential treatment in the contested provision relates to the exercise of the right to family life.

The ECtHR has adopted the position that same-sex couples living in a stable real partnership fall 
within the concept of private and family life under Article 8 of ECHR. The Constitutional Court in its 
decision no. U-I-212/10 took the view that in today's society there is no more disagreement about 
the fact that same-sex couples, as couples of different sexes, create loving and lasting 
partnerships. This also means that persons living in a same-sex partnership create a community 
that is essentially similar to a primary family or has the same function as the primary family, which 
means genuine family ties between family members, physical care, protection, emotional support 
and financial dependence.

The Constitutional Court ruled that regarding the protection of the right to family life in asylum 
procedures, the same-sex partnerships are in a comparable situation with heterosexual 
relationships. The distinction between the applicants for international protection is based on sexual 
orientation. The Constitutional court could not find any reason based on which such distinction 
would be in compliance with the Constitution. It concluded, that the Article 16b(1) of IPA is 
inconsistent with the right to non-discriminatory treatment in the exercise of the right to family life.

Outcome: 
Since the constitutional complaint contested the judgment of the Supreme Court which was based 
on the IPA that is inconsistent with the Constitution, the Constitutional Court quashed the judgment 
and remitted the case to the Supreme Court for reconsideration.

Observations/Comments: 
The IPA, as currently in force, defines family members as spouse, registered partner or partner 



with whom the applicant lives in a long lasting partnership.
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