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Headnote:
A birth certificate is not a decision within the meaning of paragraph 108 FamFG. As a child
grows older the need of beeing looked after by both its parents decreases. There is no
necessity for interim order in the case of family reunification, when the child is about to come of
age, as the right to subsequent immigration is not lost upon the child?s coming of age

according to the CJEU.

Facts:
By way of interim order, an Iraqi applicant seeks to receive a visa for subsequent immigration to
reunite with his daughter, who lives in Germany. His daughter and her maternal mother are both
recognised refugees living in Germany. In the Iraqi documents, not the maternal mother, but the
wife of the applicant is documented as the daughter?s mother. According to the applicant, his
daughter?s maternal mother waived her right to custody over the child voluntarily. In the opinion of
the appellant, the daughter has a right dervied from paragraph 36 sections 1 and 2 AufenthG to
live with her rightful parents who also are entitled to custody over her.

Decision & Reasoning:
First, the Higher Administrative Court (OVG) examines the question of whether the daughter?s
descent is to be determined according to Iraqi or German law. According to Art. 1 section 1
sentence 1 EGBGB, the descent of a child is to be determined according to the law of the state in
which the child has its habitual residence. The applicant argues that his daughter?s Iraqi descent
continues to exist, despite her move to Germany, as her habitual residence used to be Iraq and
her move to Germany was caused only by flight. The OVG however decided that a person?s
status of descent can change and determines the daughter?s descent according to German law,
arguing that German law is more effective in helping the daughter to live with her maternal mother.
The OVG then examines the question of whether the daughter?s birth certificate constitutes a
decision within the meaning of paragraph 108 FamFG. According to paragraph 108 section 1
FamFG, except for decisions in marital matters, foreign decisions are to be recognised in Germany
and there is no need for a special procedure. Paragraph 108 FamFG, however, requires that the
decision in question settles a legal question or a legal consequence finally as a result of a
substantive review of the facts. In the view of the OVG, it does not follow from the birth certificate
that a substantive examination of facts took place and no legal consequence is to be derived from
it. Therefore, the birth certificate does not constitute a decision within the meaning of paragraph
108 FamFG.
Furthermore, the OVG stated that it is a prerequisite for the right to subsequent immigration
derived from paragraph 36 section 1 AufenthG, that no parent entitled to custody lives in Germany.
The appellant argues that according to the case law of the German Constitutional Court (BVerfG)
and the European Court of Human Rights (ECtHR) the child?s contact with both its parents is in its
best interests. The OVG however noted that the BVerfG and the ECtHR determine the scope of
the right defined in Art. 6 GG and Art. 8 ECHR in the light of the child?s age. It concludes that in
the case of the applicant?s daughter, due to the fact that she is nearly of age, the need for contact
with her other parent has significantly decreased.
Finally, the OVG finds that there is no need for interim relief in a case of subsequent immigration,
where a child is about to come of age, as ? according to the case law of the CJEU - the right to
subsequent immigration is not lost upon the child?s coming of age. The time limit of three months
after protection has been granted - determined by the CJEU - within which subsequent
immigration can be applied for, is not applicable to the case where an application has been made
before the child has come of age.

Outcome:

Appeal denied.
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